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AND CIRCUIT COURTS, AND IN THE STAT& 
SUYREME COURTS. 


AGENT, 


§33. Lare.—May not Vary Terms of Policy as to Condi- 
tions of Surrender.—In a suit brought to recover an amount of 
surrender value alleged to have been promised by the agent to 
insured on taking out the policy : Held, that stipulation in a con- 
tract for life insurance that no agent should be permitted to 
waive forfeitures, or alter or change the written contract, and 
that no alteration or change in such contract should be binding, 
unless in writing, signed by the president or secretary of the 
company, is valid and binding upon the insured, and the com- 
pany will not be bound by any attempted change made by an 
agent. 

Norton vs. Knickerbocker Life Ins. Co., 6 Otto, 234. 

Clevenger vs, Mut. Life Ins. Co. 

Rep’d Jour’l, p. 129. Daxota 8. 0,{ 
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APPLICATION. 


§ 34. Fire.—Answer Regarding the use of Lubricating oils. 
—Conlinuing Warranty,—Construction— Burden of Proof.—The 
application contained the following among other questions and 
answers: ‘ What material is used for lubricating or oiling the 
bearings or machinery? A. Lard and sperm oil. Is the ma- 
chinery regularly oiled? If so, by whom and how often? A. 
Yes, by engineer and miller as often as necessary.” It appeared 
that during the life of the policy another oil was constantly 
used in the mill for lubricating purposes, and that the machin- 
ery was not usually oiled by the engineer or miller, but by an- 
other person specially employed by the plaintiffs for that pur- 
pose. The application, which was made a part of the policy and 
a warranty, contained the following stipulation ; “ And the said 
applicant hereby covenants and agrees to and with said company, 
that the foregoing is a just, full and true exposition of all the 
facts and circumstances in regard to the condition, situation, 
value and risk of the property to be insured, so far as the same 
are known to the applicant, and are material to the risk, and the 
same is hereby made a condition of the insurance and a war- 
ranty on the part of the assured.” The policy provides that the 
application “ shall be considered a part of this policy and a war- 
ranty by the insured.” Held, that the words, “so far as the 
same are known to the applicant and are material to the risk,” 
qualify the preceding clause and restrict the warranty to such 
statements as were material to the risk and known to be false, 
and these must be proved to sustain a non-suit. The burden of 
proof was on the company. 

Houghton vs. Ins. Co., 8 Met., 114; Blumer vs. Ins. Co., N. W. Rep. 
Sept. 11, 1878. 

Redman vs, Hartford F. Ins, Co. 

Rep’d Jour’), p. 222. 


CO-OPERATIVE. 


§ 35. Lire.—Insolvency of.— Construction of Charter and Con- 
tracts.—Power of Assignee to Levy Assessments for Losses.—An 
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Illinois company was authorized by its charter to do a life insur- 
ance business as a mutual company, and by a subsequent amend- 
ment authority was also given to do business on the non- partiei- 
pating plan. Business was commenced on a co-operative plan 
not indicated in the charter, each policy-holder being charged a 
membership fee, and being assessed by the company a certain 
fixed sum on the death of a member, and upon a failure to pay, 
forfeited his membership. The company agreed in the policies 
to make good any deficiencies from failure to collect assessments. 
Held, that the plan was not mutual within the meaning of the 
charter because the policy-holders had no voice in the manage- 
ments or interest in the profits. Held,*that the payments by pol- 
icy-holders were purely optional, the policies providing that as- 
sessments were to be made upon those who were “ policy-holders 
at the time of the assessment,’ and the company was a mere 
machine for collecting the assessments. Held, that neither the 
company nor its assignee could compel the payment of assess- 
ment by defaulters. Another class of policies provided for the 
payment of a sum sufficient for assessments during the year, 
upon the issue of the policy or the giving of a note for the same 
which should be subject to monthly assessments, and the non- 
payment of any such assessment within a specified time, should 
render the policy void until it was paid, but the note was to be 
in force until such assessment had been paid. The company ne- 
glected to make certain .assessments within the specified time. 
Held, that it was the intention of the company to allow any mem- 
ber to lapse on the non-payment of an assessment, and it is 
doubtful, whether previous to the settlement of one loss it could 
legally assess for another. Held, that the failure of the company 
to make the assessment within the proper time cannot be remed- 
ied by the court on the application of the assignee. Held, that 
the company having failed to keep up its organization and com- 
ply with its agreement, it would be unjust to assess policy-hol- 
ders in a matter in which they could receive no benefit. The 
holders of death losses should have-anticipated the possible dilem- 
ma in a scheme depending on mutual confidence. Held, that 
assessments under the policies were not the property of the com- 
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pany but of claimants, whose remedy would be against the com- 
pany, and could not properly be collected by the assignee. 


In Re Protection Life Ins. Co. 
Rep’d Jour’l, p. 145. U. 8. 0. C., In. 


EVIDENCE. 


§ 36. Lire—FParol of Variation of Contract by <Agent.— 
Waiver by Company.—Where it was claimed that the written 
contract of the company had been varied by an agreement of the 
agent as to surrender: Held, that an insurance compsny may 
waivé a forfeiture in its favor, and that the fact that the company 
has adopted or sanctioned a practice of this kind may be proved 
by parol. That evidence of a particular transaction of the kind 
on a former occasion is not sufficient to establish a custom. The 
custom and usage of the company as to extension of time being 

stablished, parol evidence may be received to show the extension 
of time in the particular case. But parol evidence of a waiver 
of the terms of the written contract by an agent in the absence 
of any evidence that he had authority to make such waiver, is 
inadmissible. 


Norton vs. Knickerbocker Life Ins. Co., 6 Otto, 234. 
Clevenger vs. Mut. Life Ins. Co. 


INCUMBRANCE. 


'§ 37. Firre—By Operation of law—Construction of Policy 
Condition.—A policy condition that the company shall not be 
liable, “if without the consent of the company written on the 
policy, the property shall hereafter become encumbered in any 
way, refers only to encumbrances created by act of insured, 
and has no reference to judgments or encumbrances created by 
the operation of law, such as tax liens. The condition should 
be construed the same as conditions in leases against assignments. 

Barlow vs. St. Nicholas Bank, 63 N. Y., 399 ; 4 Kent, 124, 


When a clause in a contract is capable of two constructions 
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that will be preferred which will sustain, rather than that which 
will defeat the obligation. 
Case of Eagen vs. Mut. Ins. Co., 5 Denio, 326, distinguished. 


Baley vs. Homestead F. Ins. Oo. 
Rep’d Journ’I, p. 187. 


MORTGAGEE. 


§38. Fire. —Rights of Defeated by Other Inswrance by Mort- 
gagor.—Construction of Policy—The policy, a New Hampshire 
contract, provided that in case of other insurance by insured 
without consent, it should be void. The policy insured C. pay- 
able in case of loss, to 8. the mortgagee, as his interest might 
appear. S. procured the policy and paid the premium without 
consulting the mortgagor through a sub-agent, the agent who is- 
sued the policy not knowing who procured it, or paid the pre- 
mium. CO. afterward procured insurance in his own behalf. 
Held, that the decisions of a State court, except upon points 
arising under a statute, are not binding on U. S. courts in ascer- 
taining the meaning and effect of an insurance contract. But 
the law of the State will govern in so far as the right to maintain 
action at common law is concerned, and the law of New Hamp- 
shire permits action by the mortgagee when he has paid the 
premium. 

Carpenter vs. Providence Ins. Co., 16 Pet., 501 ; Chamberlain vs. N. H. 
Ins. Co., 55 N. H., 249. 

Held, that the equitable right of the mortgagee under such a 
contract, is liable to be defeated by acts of the mortgagor. The 
phrase “as his interest may appear,” does not affect this ques- 
tion, it simply prescribes the extent of payment to him. 

Bates vs. Equitable Ins. Co., 3 Clifford, 215;.10 Wall., 33; Johnson vs. 
North British Co., 1 Holmes, 111, 110 per Shepley. 

Held, that the party insured was the mortgagor, and the con- 
structé‘on is not affected by the fact that the policy was procured 
by the mortgagee in the absence of any special agreement with 
the company to insure the mortgagee. 

Franklin Sav. Inst. vs. Cent. Mut. Co., 119 Mass., 240; Foote vs. Hart- 
ford Fire Ins. Co., id., 259. Graves vs. Boston Ins. Co., 2 Cranch, 419 ; 
Woodbury Savings Bank vs. Charter Oak Ins. Co., 29 Conn., 374 ; Living- 
stone vs. Western Ins. Co., 16 Grant, Ch., 9. Distinguishing Chamberlain 
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vs. N. H. Ins. Co., 55 N.H., 249; Foster vs. Equitable Mut. Ins. Co., 2 
Gray, 216. 


Sias vs. Roger Williams Ins. Co. 
Rep’d Jour’! p. 154. 


OTHER INSURANCE. 


§39. Fire. — Without Consent Forfeits Policy as to Mortga- 
gee to Whom Loss is Payable—Forfeiture as to one of Insured 
Forfeits as to all—Eviden e—Valid or Invalid.—It is the par- 
ties insured and not those to whom payment is to be made that 
are the parties bound by the terms of the policy. A designation 
of payment to mortgagee is not an insurance of mortgagee’s in- 
ters; the latter takes it subject to the conditions on its face. 
The policy insured R. and his wife, loss if any payable to H. & 
C. mortgagees as their interest might appear. The policy was 
made and accepted upon the following among other terms and 
provisions : “If the assured shall have or shall hereafter make 
any other contract of insurance, whether valid or not, on the 
property hereby insured, or any part thereof without the consent 
of the company written hereon, then, and in every such case, this 
policy shall become void.” At the date of its issue R. held the 
policy of another company, which was surrendered and canceled 
subsequent to the issue of the policy in suit, but afterward a 
policy in another company was taken out in the name of the wife. 
Previous to the mortgage R. had conveyed the property to his 
wife. The company had no knowledge of this other insurance. 
Held, that the policy was avoided by the subsequent insurance 
without consent. 


Flanders on F. Ins., 2d Ed., 488; Franklin Savings Inst. vs. Cent. Mut. 
F. Ins. Co., 119 Mass., 240 ; Fogg vs. Middlesex Mut. Ins. Co., 10 Cush., 
337 ; Hale vs. Mechanics’ Mut. Ins. Co., 6 Gray, 169 ; Loring vs. Manu- 
facturers Ins. Co., 8 Gray, 28; Ill. Mut. Fire Ins. Co. vs. Fix, 53 Ill., 151; 
Til. Fire Ins. Co. vs. Stanton, 57 Il., 354; Home M. F. Ins. Co. vs. Hans- 
lein, 60 id., 521. 


Further proof of other insurance is not necessary when its ex- 
istence is shown in proofs of loss. 


N. Y. Central Ins. Co. vs. Watson, 23 Mich., 482; N. A. F. Ins. Co. vs. 
Zaenger, 63 Ill., 464. 
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If the cendition of a policy is broken by one only of the in- 
sured, this will render the policy void as to all. 


Mussey vs. Atlas Ins. Co., 14 N. Y., 74. 


When a policy contains a provision that a subsequent insur- 
ance, whether valid or not, shall render the policy of no effect, 
such subsequent insurance though invalid, vitiates the policy. 

L. & L. & G. Ins. Co. vs. Virdier, 35 Mich., 395; Bigler vs. N. Y. Cent. 
Ins. Co., 22 N. Y., 402 ; Lackey vs. Georgia Co., 42 Ga., 459. 

Continental Ins. Co. vs. Heilman & Cox. 

Rep’d Jour’l, p. 91. In. 8. 0. 


§40. Fire.—When Void or Voidable does not Forfeit Policy. 
—Case not Affected by Payment on such Void Policies —The 
policy provided that if the said assured, or their assigns, shall 
hereafter make any other insurance on the same property, and 
shall not with all reasonable diligence, give notice thereof to this 
company, and have the same endorsed on this instrument by the 
secretary, or otherwise acknowledge by them in writing, then this 
policy shall cease and be of no further effect. Other policies 
were subsequently procured without consent, but it appeared 
that they contained a stipulation regarding title, which had been 
violated. Held, that these policies as between the parties were 
void ab initio. : 

Mut. Ass, Soc. vs. Holt, 29 Gratt., 612. 


Held, that the taking out of the other policies was but an abor- 
tive attempt to procure other insurance, which did not violate the 
provision, and the fact that claims were recognized and paid un- 
der the void policies did not estop the insured from setting up 
that they were void. 


Stacy vs. Franklin Ins. Co., 2 Watts and Serg., 506 ; Jackson vs. Mass. 
Mut. Ins. Co., 23 Pick, 418 ; Philbrock vs. New Eng. Ins. Co., 37 Me., 137 ; 
Lindley vs. Union Mut. Ins. Co., 65 Me., 368; Gale vs. Belnap Ins. Co., 
41 N. Y., 170; Gee vs. Cheshire Co. Mut. F. Ins. Co., 56 N. H., 65; 
Schench vs. Mercer Co. Ins. Co., 4 Barb., 448; Thomas vs. Builders M. F. 
Ins. Co., 119 Mass., 121; Sutherland vs. Old Dominion Ins. Co., 8 Ins. 
Law Journal, (No. 3,) 191; Hubbard & Spencer vs. Hartford F. Ins. Co., 
33 Iowa, 325 ; 29 Gratt., supra; Knight vs. Eureka Ins. Co., 26 Ohio St., 
664. 

Excepting to Carpenter vs. Providence Insurance Co., 19 Peters, 495 ; 
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Bigler vs. N. Y. Cent. Ins. Co., 22, N. Y., 402; Jacobs vs. Eq. Ins. Co., 
19 Upper Canada, 250. 


Firemen’s Ins. Co. vs. Holt. 
Rep’d Jour’l, p, 212. 


POLICY. 


§41. Frre.— Construction of Clause as to Prohibited Articles. 
—Use of Benzine and Burning Fluids——A policy of insurance 
contained the following provisions: ‘Or if the assured shall 
keep or have in any place or premises where this policy may ap- 
ply, petroleum, naptha, benzine, benzole, gasoline, benzine-var- 
nish, or any product in whole or in part of either ; or gunpowder, 
fireworks, nitro-glicerine, phosphorus, saltpetre, nitrate of soda, 
or keep, have or use camphene, spirit gas, or any burning fluid 
or chemical oils, without written permission in this policy, then 
and in every such case this policy shall be void.” The assured 
took benzine upon the premises and with due precautions used 
it for cleaning some machinery there. Held, that words “keep 
or have” were intended to prevent permanent or habitual stor- 
age of the prohibited articles. The bringing upon the premises 
for a single occasion as needed for cleaning the machinery was 
not keeping or having it there within the meaning of the policy, 
nor such a use as was contemplated by the parties. 

Dobson vs. Satheby, 1 M. & M., 90; Shaw vs. Robberd, 6 A. & E., 75; 
Grant vs. Howard Ins. Co., 5 Hill, 10 ; Van Volkenberg vs. Ins. Co., 70 N. 
Y., 605 ; Franklin Ins. Co. vs. Chicago Ice Co., 36 Md., 102 ; Raferty vs. 
Ins. Co., 29 Maine, 97; Neil vs. Buffalo Fire Ins. Co., 3 Comstock, 122. 

Jase of Birmingham Fire Ins. Co. vs. Kroegher, 2 Nor., 64, distinguished. 

Carbon oil is not named in the condition, and if it was of the 
nature of camphene or spirit gas or other enumerated articles, it 
was not shown to be so, and the court cannot take judicial no- 
tice of it. The words burning fluids or chemical oils must be 
held to mean only such burning fluids and chemical oils as are in 
their nature like champhene or spirit gas. 

Wheeler vs. American Central Ins. Co., St. Louis Court of Appeals, 
March, 1879. Western Insurance Review, vol. 12, p. 252 ; Woods vs. North 
Western Ins. Co., 46, N. Y., 421; Morse vs. Buffalo Fire and Marine Ins. 


Co., 30 Wis., 5384; Wills vs. Hanover and Germania Fire Ins. Co. The 
Reporter, vol. 8, p. 343. 
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The use of benzine not being prohibited in terms, it is a ques- 
tion of fact for a jury whether it comes within the description of 
“ burning fluids or chemicals oils,” and in the absence of proof 
it is not a matter of which the court will take judicial notice. 

Wood vs. N. W. Ins. Co., and Morse vs. Buffalo F. & M. Ins. Co., supra, 


Mears vs. Humboldt Ins. Co. 
Rep’a Jour’l, p.139, Pa. 8. C. 


§ 42. Lire.—TZerms of Surrender in a Mutual Company 
must be Equitable and Alike for all Members.—Where it was 
claimed that the agent had agreed to allow a special sur- 
render value to the insured: Held, that a mutual com- 
pany may not contract with an individual for insurance on a dif- 
ferent basis than that which applies to others, and which would 
be essentially inequitable. It may not agree under a particular 
form of policy to grant a surrender to an individual in excess of 
that to which others holding the same form of policy would be 
entitled. Such an agreement would be a fraud upon the rest. 

Clevenger vs. Mut. Life Ins. Co. 

—§33. 


§ 43. Lire.—Right to Demand a Paid-up after Forfeiture.— 
Construction.—The policy provided that in case it should be- 
come void after three or more annual premiums had been paid, 
the company would upon demand, within thirty days. after for- 
feiture, issue a paid-up policy for the equitable value of the ori- 
ginal policy. Held, that the right toa paid-up policy was not 
forfeited by a failure to demand it within thirty days. It was 
sufficient if the demand was made within a reasonable time. 
Time is not here of the essence of the contract. 


Johnson vs. Southern Mut. Life Ins. Co. 
Rep’d Jour’, p. 189, Ky. C. A. 


$44. Lire.—Construc'ion of Condition in Endowment as to 
Payment to Wife—A policy of life insurance assured the life of 
a husband “for the sole use of M. B, his wife, in the sum of 
$1,000 for the term of ten years from date,’ and continued : 
“and the said company both hereby promise and agree to pay 
the said sum assured at its office, to said person whose life is as- 
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sured, or assigns, in ten years from the date thereof, viz.: in the 
year when the said person shall have attained the age of 55 years, 
or in case of the person’s death, if the person whose life is as- 
sured, to the said beneficiary or assigns in sixty days after due 
notice and proof of such death. * * In case of the death of 
the said beneficiary before the death of the person whose life is 
assured, the amount of the insurance shall be payable at maturity 
to the heirs or assigns of the person whose life is assured.” The 
husband did not die within the ten years. Held, that the wife 
cannot recover the one thousand dollars ; that the policy enured 
to her only in case the husband died within the term, leaving her 
surviving. 
Tenness vs. N. W. Mut. Life Ins. Co. 
Rep’d Jour’l, p. 191. 


PRACTICE. 


§ 45. Fimre.—Power to Grant new Trial in New York.—The 
Supreme Court of New York has discretionary power to grant 
a new trial with or without exceptions being taken, for errors of 


law, or excessive or unjust verdicts, but the Court of Appeals 
can deal only with questions of law, upon exceptions duly taken. 
This power, has not been enlarged by Section 999 of the new 
code. 


In Olfield vs. N. Y., and H. R. R. Co., 14 N. Y., 310; May vs. Wheeler, 
80 N. Y., 131; Alger vs. Puncan, 39 Id., 313. 


Standard Oil Co. vs. Amazon Ins. Co. 
Rep’d Jour’l, p. 220. N.Y. OC. A. 


$46. Lire.—Conflict of Jurisdiction —Winding-up of Insol- 
vent Corporation.—Cvntrol of Assets—When judgment is render- 
ed against a corporation by one court while a suit is pending 
against the same corporation in another court which has for its 
ultimate object the dissolution of such corporation and the plac- 
ing of its affairs in the hands of a receiver for settlement of its 
business and the distribution of its assets among its creditors 
execution will not issue on such judgment. The judgment-credi- 
tor must present his judgment for allowance to the court which 
has charge of the administration of the estate. That court 
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which first obtains jurisdiction of the res or assets of a defen- 
dant, must proceed therewith uninterrupted by any other tribu- 
nal. The effect of the institution of proceedings against an in- 
surance company by the superintendent of the insurance depart- 
ment of Missouri, which look to the dissolution of the company 
and the winding-up of its affairs, is to vest the court in which 
they are instituted with jurisdiction over its assets, and no other 
court will interfere with its control over those assets by execu- 
tion. 

Citing and discussing Taylor vs. Carryl, 20 How., 583 ; Payne vs. Hook, 
7 Wall., 425, 14 Wall., 252. 

Levi vs, Columbia Life Ins. Co 

Rep’d Jour’l, p. 231. 


PREMIUM. 


§47. Lire.—Effect of Non-payment of Cash Note as to As- 
signee.—Forfeiture.—Agency of Broker.—The policy provided 
that if any note, check or draft was given in payment except 
the regular premium note, the note must be paid strictly in ac- 


cordance with its provisions or the policy should immediately be- 
come void. Also that the premiums were payable at the com- 
pany’s office, and that no person other than the president and se- 
cretary had authority to alter or waive any of its provisions or 
those in any note given for premium; and that any assignment 
must be assented to by president or secretary in writing. The 
premium was paid part in cash, part by a premium note and part 
by a cash note, which provided that the policy should immediate- 
ly become void in case it was not paid at maturity. The policy 
was afterwards assigned with the consent of the company to 
plaintiff, subject to all its provisions and conditions. The policy 
was obtained for the insured from the company’s agents by an 
insurance broker, as part of a large amount of insurance he had 
induced him to place on his life, the insured giving the broker a 
third note with collaterals as security for the payment of the two 
notes, which note he procured discounted. The company re- 
ceived the cash premium and two original notes,‘but nothing 
more, and it does not appear what became of the discounted note 
or the cash proceeds. The cash note was not paid when due, 
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nor afterwards. The assignee was ignorant of the existence of 
the note, which was not due at the time of assignment, and when 
the premium became due applied to the agent in another city to 
have the mode of payment changed, and offered to pay the pre- 
mium, but the agent informed her he was not authorized to re- 
ceive it, and agreed to write to the company, assuring her that 
delay in payment should work no harm. The company respond- 
ed three weeks later that the policy had been forfeited about six 
months previous through non-payment of the note. During the 
interval of communicating with the company, but without its 
knowledge the insured had died. The broker, who procured the 
insurance had been accustomed to placing excesses of insurance 
above what his own companies would carry, with the agents from 
whom he procured it, keeping a running account with them. Held, 
that giving the third note to the broker did not operate as a pay- 
ment of the cash note ; he acted mainly for the insured in obtain- 
ing the policy and in taking the note. When he had delivered 
the policy and arranged the premium his authority was at an end ; 
he had no power to modify or waive any of the conditions. 

Continental Bank vs. Bank of Commonwealth, 50 N. Y., 575 ; Voorhees 
vs. Olmstead, 55 N. Y., 113. 

Held, that as to the original insurer the policy became void 
by the non-payment of the note when due. Held, that the as- 
signee took the policy subject to its conditions and could not re- 
ly on a statement therein of a receipt of premium. Held, that 
the company was not bound to notify assignee of the non-pay- 
ment of the note, and its failure in this respect does not operate 
as an estoppel. 

Baker vs. Union Mut. Life Ins. Co., 43 N. Y., 283. 


Held, that the delay of three weeks in communicating the fact 
of forfeiture by the company or the retention of the note in the 


absence of any demand for its surrender, was no waiver of 
forfeiture. 


Rochner vs. Knickerbocker Life Ins. Co., 53 N. Y., 160 ; Prentice vs. 
Knickerbocker Life Ins. Co., N. Y. C. A. 


Held, that the agreement between assignee and the agent would 
simply waive any failure to make prompt payment of the pre- 
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mium then due. Held, that the policy was forfeited as respects 
any rights of the assignee. 

How vs. Union Mut. Life Ins. Co. 

Bep’d Jour'l, p. 177. 


PROOFS OF LOSS. 


§48. Fire.— Waiver of Objections to.—When proofs of loss 
are made out and delivered to an insurance company within the 
time prescribed by the policy, it is its duty to point out specifi- 
cally any objection it may have to the proofs as made out. Good 
faith and fair dealing require this to be done, and if it is not 
done, the company cannot afterwards be heard to make objec- 
tions. It is estopped from doing so. And, if upon making out 
proofs of loss, the company make certain specified objections, it 
thereby waives all other objections. If the insurance company 
after proofs have been made out, refuse to pay a part cr the 
whole of the assured’s claim, basing its refusal upon some other 
distinct ground, it will be estopped when sued on account of the 
loss from setting up as a defense that the proofs of loss were in- 
sufficient. 

Great Western Ins. Co. vs. Steaden, 26 IIl., 365 ; Insurance Co. of North 


America vs. Hope, 58 Ill., 75 ; Winnesheik Ins. Co. vs. Shneller, 60 IIL, 
465 ; Lycoming Fire Ins. Co. vs. Dunmore, 75 IIl., 14. 


Phenix Ins. Co. vs. Zucker. 
Rep’d Jour’!, p. 193. 


RISK. 


§49. Fire.—Zncrease of by Lrection of new Building For- 
feits Policy.— Warranty.—Knowledge of Agent.—Subsequent Re- 
moval not a Defense.—Neglect or omission to mention, at the 
time of application for a policy of insurance, the existence of a 
carpenter shop in close proximity to the building insured, and 
the subsequent erection of a new building adjoining the house 
insured, without notice to the company, is such an increase of 
risk as will vitiate a policy of insurance containing the following 
conditions : “ The insured hereby covenants that the representa- 
tions given in the application for this insurance is a warranty on 
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the part of the insured, and contains a just, full, and true exposi- 
tion of all the facts and circumstances in regard to condition, 
situation, value, and risk of the property ;’ and further, that “ if, 
after insurance, the risk shall be increased by any means what- 
soever * * * and the insured shall neglect to notify the company 
of said increased risk, such insurance shall be void,” and the 
case is not helped by the knowledge of the agent where insured 
knew contents of application. 


Smith vs. Ins. Co., 12 Harris, 320. 


Set-off in diminution of risk by removal of a building war- 
ranted in the application for insurance not to be on the premises 
on which the insured dwelling stood, is inadmissible against the 
defense of increase of risk, in violation of the covenants of the 
policy, by the erection of a new building on an adjoining lot of 
which the insurance company had no notice. 

Ins. Co. vs. Arthur, 6 Casey, 317. 

Pottsville Mut. F. Ins. Co. vs. Horan. 

Rep’d Jour’l, p. 201. 


TITLE. 


$50. Fire.—Knowledge of Agent.—Estoppel.—If the agent 
has notice of the title of the assured, and does not insert it in 
the policy, the company cannot claim that the title was not dis- 
closed to the company and inserted in the policy. 

Atlantic Ins. Co. vs. Spankneble, 52 IIl., 531. 


Phenix Ins. Co. vs. Zucker. ” 


bg 


$51. Lire—TZo Money due ona Life Policy—Claims of 
C) edit .—One J. M. was a member of a Masonic Mutual Life 
Insurance Company. By his death the defendant became enti- 
tled to receive from the company, on account of his father’s 
membership, $100. This, sum was attached in the hands of the 
company by the plaintiff. Without controverting the demand 
against him, or the grounds for attachment, the defendant claim- 
ed that his interest in the money could not be subjected to his 
debts because of sec. twelve of the company’s charter, which 
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reads as follows : “ No part of the stock or interest of any mem- 
ber, or his widow or children may have in said institution, shall 
be subject to any debt, liability or legal or equitable process 
against him or any of them.” The court below adjudged in favor 
of the defendant. Héld, error. Every holder of a policy is a 
member of the corporation, and as such has an interest in it in 
the character of a stockholder, and it is that interest and that 
alone which, in our opinion, is exempted from seizure for debt. 
The money due to the representatives of a deceased member is 
in no sense an interest “in said institution.” It is a debt due 
from it to them, not as shareholders, but as creditors. Reversed. 
Gieger vs. McLin, 


Decision rendered Dec., 1879. 


VACANT. 


§52. Fire.— Against Policy Stipulation Works a Forfeiture 
Which good Faith will not telieve—The policy provided that it 
should be null and void “if without the written consent of the 
company first had and obtained the dwelling-house or houses 
hereby insured become vacant by the removal of the owner or 
occupant, or cease to be occupied in the usual and ordinary man- 
ner that dwelling-houses are occupied.” It was claimed that 
the premises were vacated without the knowledge of insured, 
who immediately upon learning of the fact sought to procure an- 
other tenant. Held, that where a condition in a policy of insur- 
ance is unambiguous and reasonable, non-compliance therewith 
by the insured will not be excused by good faith on his part, or 
even by an honest but unsuccessful endeavor to fulfil the condi- 
tion. The insured obtained his policy at a lower rate by reason of 
the stipulation and its violation forfeits the insurance. 

Ins. Co. vs. Kroeger, 2 Norris, 64 ; West. Ins. Co. w. Cropper, 8 Casey 
351 ; Harrison vs. Ins. Co., 9 Allen, 231; Keith vs. Ins. Co., 10 Ib., 228, 
and Corrigan vs. Ins. Co., 122 Mass., 298. Cuse of Garnwell vs. Ins. Co., 
12 Cush., 167, distinguished. 

McClure vs. Watertown F. Ins. Co. 

Rep’d Jour’), p. 209. Pa. 8. C. 


§53. Frre—What Constitutes in Dwelling—What constitutes 
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vacancy in a dwelling is a question of law ; the existence of the va- 
cancy is a question of fact. Where the premises had been leased 
to another who failed to take possession on account of the rain, 
and the family had left on the evening preceeding, but the origi- 
nal owner continued during two days following to remain on the 
premises until late in the evening and the property was burned a 
few hours later: Held, that when the intention of the owner is 
to remain until possession is given to another, the house will not 
be vacant although the family have left with no intention of re- 
turning, taking with them the furniture with exception of a bed, 
and the owner is not there at the time of the fire. 

Amer. Ins, Co. vs. Padfield, 78 Ill, 167. 

Phenix Ins. Co. vs. Zucker. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATEt 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF NEW YORK. 


CELESTE HOW, Respondent, 
vs. 


UNION MUTUAL LIFE INS. CO., Appellant.* 


The policy provided that if any other note, check or draft was given in payment 
except the regular premium note, the note must be paid strictly in accordance 
with its provisions or the policy should immediately become void. Also that 
the premiums were payable at the company’s office, and that no person other 
than the president and secretary had authority to alter or waive any of its pro- 
visions or those in any note given for premium ; and that any assignment 
must be assented to by the president or secretary in writing. ‘The premium 
was paid ‘part in cash, part by a premium note and part by a cash note, which 
provided that the policy should immediately become void in case it was not 
paid at maturity. The policy was afterwards assigned with the consent of the 
company to d pmege subject to all its provisions and conditions. The policy 
was obtained for the insured from the company’s agents by an insurance bro- 
ker, as part of a large amount of insurance he had induced him to place on his 
life, the insured giving the broker a third note with collaterals as security for 
the payment of the two notes, which note he procured discounted. The com- 
pany received the cash premium and two original notes, but nothing more, and 
it does not appear what became of the discounted note or of the cash pro- 
ceeds. The cash note was not paid when due, nor afterwards. 


The assignee was ignorant of the existence of the note, which was not due at the 
time of assignment, and when the premium became due applied to the agent 
in another city to have the mode of payment changed, and offered to pay the 


* Decided Feb. 3, 1880, 
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premium, but the agent informed her he was not authorized to receive it, and 
agreed to write to the company, assuring her that delay in payment should 
work no harm. The company responded three weeks later that the policy had 
been forfeited about six months previous through non-payment of the note. 
During the interval of communicating with the company, but without its 

: knowledge, the insured had died. The broker, who procured the insurance had 
been accustomed to placing excesses of insurance above what his own com- 
panies would carry with the agents from whom he procured it, keeping a run- 
ning account with them. 


Held, that giving the third note to the broker did not operate as a payment of the 
cash note ; he acted mainly for the insured in obtaining the policy and in tak- 
ing the note. 


Held, that as to the original insurer the policy became void by the non-payment of 
the note when due. 


Held, that the assignee took the policy subject to its conditions, and could not rely 
on a statement therein of a receipt of premium. 


Held, that the company was not bound to notify assignee of the non-payment of 
the note. 


Held, that the delay of three weeks in communicating the fact of forfeiture by the 
company or the retention of the note in the absence of any demand for its sur- 
render, was no waiver of forfeiture. 


Held, that the agreement between assignee and the agent would simply waive any 
failure to make prompt payment of the premium then due. 


Held, that the policy was forfeited as respects any rights of the assignee. 
Order reversed. 


Merritt E. Sawyer, for Appellant. 
B. F. Mupeert, for Respondent. 


Eart, J. 

This is an action upon a policy of insurance issued by the defen- 
dant to William N. Marcus upon his own life, for the sum of ten 
thousand dollars. The policy is dated October 12, 1872, and con- 
tains the following conditions: ‘The full amount of preminm must 
be paid on the day and in the manner herein provided for ; and if 
any note, check or draft, (except the regular premium note) shall be 
given and accepted in payment, or part payment, of any premium 
due, or to become due, such note, check or draft, and also the annval 
interest on said regular premium note, must be paid strictly in ac- 
cordance with the provisions thereof, severally. If any such annual 
premium, or any such note, check or draft, or such annual interest 
shall not beso paid, then this policy shall immediately become void.” 
“Premiums are payable at the company’s office, in Boston, Mass., 
and no person whatever is authorized to collect payment elsewhere 
of any annual premium, except with a special certificate of such au- 
thority, signed by the secretary, stating the specific payment for 
which it is issued, and attached to which must be the receipt to be 
given for that payment, and such special certificate is the only evi- 
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dence to the policy-holder of the authority of any person to receive 
the renewal premium.” “No agent of this company, except the 
president or secretary, shall waive or alter any condition expressed 
in this policy, or in any note, check, or draft given to and accepted 
by the company in settlement of any premium, or parts of premium, 
for this policy.” “Any assignment of this policy shall be void, un- 
less assented to in writing by the president or secretary.” 

The annual premium was five hundred and eighty-six dollars, and 
the first annual premium was paid as follows : One hundred and sev- 
enty-six dollars in cash ; a premium note for two hundred and thirty- 
four dollars, payable twelve months after date to the order of the de- 
fendant, which embodied the following : “and it is an express con- 
dition of the acceptance of this note by the said company in part 
payment of the annual premium for policy No. 42,666, which condi- 
tion is fully agreed to by the assured and the promissor herein, that 
such acceptance shall in no wise affect the condition in said policy 
that the non-payment of any other portion of said annual premium, 
or the non-payment of the annual interest herein, when due, shall, in 
either case, cause the immediate forfeiture of said policy ;” and a 
cash note (so-called) for one hundred and seventy-six dollars, pay- 
able six months after date to the order of the defendant, which em- 
bodied the following : “This being given in part payment of the an- 
nual premium on policy No. 42,666, issued by the company ; and all 
claims to further insurance and all benefits whatever, which full pay- 
ment in cash of said annual premium would have secured, shall be- 
come immediately void and forfeit to said company if this note is not 
paid at maturity.” 

At the date of the policy, and prior and subsequent thereto, the 
plaintiff was in the service of Marcus as his house-keeper, and on 
the twenty-second day of November, 1872, in consideration of her 
services he assigned the policy to her, the defendant consenting there- 
to, “subject to all the provisions and conditions of the policy.” 

Marcus died October 26, 1873, and neither he nor the plaintiff paid 
either of the two notes or any interest on either of them, or any 
more premium. The referee held, that the policy became forfeited 
and void by the non-payment of the cash note in April, 1873, when 
it fell due, and on that ground defeated the plaintiff. The General 
Term reversed the judgment entered upon the report of the 
referee, both upon the law and the facts. Hence upon this review 
we must consider both questions of fact’ and law to the same extent 
that they were proper to be considered at the General Term. 
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We will first consider whether there could have been any recovery 
upon this policy if it had not been assigned, and then whether the 
plaintiff occupied by virtue of the assignment and her acts subse- 
quent thereto, any better position than the personal representatives of 
Marcus would have occupied. 

This policy was obtained for Marcus of the defendant by James A. 
Rhodes. The claim of the plaintiff is that Rhodes was in some sense 
the agent of the defendent, and that at the time the two notes, (the 
premium note and the cash note,) were given by Marcus, he made 
provision for their payment by giving Rhodes his note, payable to the 
order of Rhodes, for $640, with collaterals, and that Rhodes subse- 
quently procured that note to be discounted. The premium note 
and the cash note were delivered to the defendant, but neither the 
other note nor any of its proceeds was delivered to it It does not 
appear what became. of that note, nor when it was payable, and there 
is no evidence whatever that Marcus ever paid it. It does not ap- 
pear what the collaterals were, nor how valuable they were, nor that 
Rhodes agreed to take the note for $640, with the collaterals, as pay- 
ment in any way of the other two notes, or either of them, nor that 
he agreed to procure it to be discounted, and to use the proceeds to 
pay upon such notes, nor that he exacted the note and collaterals as 
a condition of the insurance. That note did not operate as a pay- 
ment of the cash note given for a portion of the first premium. 
Rhodes was in no sense the agent of the defendant to take that note. 
He was the agent in the City of New York, in 1872, of several life in- 
surance companies, but not of the defendant. Judd & Blauvelt were 
its general agents in that city. Rhodes was largely engaged in life 
insurance, and when he had a larger amount of proposed insurance 
upon any life than he could place in the companies of which he was 
the agent, he would seek other companies for the surplus ; and one 
of the companies to which he resorted occasionally for such purposes 
‘was the defendant, and in that way he procured from the defendant 
as many as fifteen policies. He had no transactions or correspon- 
dence of any kind, directly with the defendant at its general office, in 
Boston, but his transactions were with Judd & Blauvelt. When he 
desired a policy from the defendant, he would apply to Judd & Blau- 
velt, and take the application to them and procure from them a pol- 
icy and receipts for the premium, and deliver the policy to the as- 
sured and receive the premium, and account with Judd & Blauvelt 
for it, deducting such commissions as they allowed him ; and so, with 
receipts delivered to him by Judd & Blauvelt, he collected the annual 
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premiums upon such policies, and he kept an account with them, and 
rendered statements to them and settled with them when requested 
soto do. At the time this policy was obtained, Rhodes, who was an 
acquaintance and friend of Marcus, solicited him for insurance upon 
his life for $40,000, or $50,000, and this was one of the policies he 
procured him to take. The policy was delivered to Rhodes at the 
office of Judd & Blauvelt, and the two notes were there also written 
to be signed by Marcus and delivered to Rhodes, with the policy. 
Rhodes delivered the policy, and procured the signature of Marcusto 
the two notes, and returned them to Judd & Blauvelt, and never 
thereafter had anything to do with them or with the policy. 

On the margin of the application, Rhodes wrote his name, adding 
thereto, “General Agent.” But there is no pretense that he was in 
fact general agent of the defendant, or that Marcus understood him 
to be. He styled himself a general insurance agent, as his business 
was a general life insurance agency for several companies. As to 
the defendant, his relation was substantially that of an insurance bro- 
ker. He was not in any proper sense its agent, and in procurmg 
this policy he acted, mainly at least,as agent of Marcus. It is true, 
that one witness, Stevens, testified that he was a sub-agent under 
Judd & Blauvelt ; but four other witnesses equally cognizant of the 
facts, two of whom were Judd & Blauvelt, testified that he was not 
a sub-agent, but that in procuring policies from the defendant he 
acted as an insurance broker, and their evidence is entitled as matter 
of fact to the most weight. As broker he acted to some extent for 
both parties—for Marcus to obtain the policy, for the defendant to 
deliver it and to return to it the two notes and the balance of the 
premium in cash. He certainly had no other apparent or real au- 
thority from the defendant as to this policy. When the policy was 
delivered and the premium thus arranged, his authority as to the de- 
fendant was at an end, and he could do nothing more for it without 
fresh or further authority. He certainly had no authority to waive or 
modify any condition contained in the policies or in the notes. In tak- 
ing the note for $640, it is evident that he did not act for the defendant. 
That note was of no benefit in any way to it. The notes were both 
perfectly secured. If Marcus died before they were payable, they 
would be deducted from the amount due upon the policy. If not 
paid at maturity, the policy would be void. If Marcus gave this note 
to Rhodes, that he might procure the same to be discounted and use 
some of the proceeds to pay this cash note, then for such purpose he 
was the agent of Marcus. 
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Therefore, in any view that I can take of the facts of this case, 
this policy became void by the non-payment of the cash note, unless 
the plaintiff, by the assignment of the policy to her, and by what she 
did thereafter, is in some way relieved from the consequences of 
such non-payment. 

The policy acknowledges the receipt of the payment of the first 
premium, and the plaintiff claims that she relied upon this, and 
thus omitted to prosecute inquiries and to make payments, as 
she otherwise would, and thence that the defendant should be estop- 
ped from denying: the payment, and she cites, to uphold this claim, 
The Continental Bank vs. The Bank of Commonwealth, 50, N. Y., 575 ; 
Voorhees vs. Olmtead 66, N. Y., 113, and other cases But she had 
no right to rely upon this acknowledgement. It was not acknowl- 
edged that the payment had been made in cash, and the policy itsel*, 
as is seen by one of the conditions above set out, shows that payment 
of premiums might, in part at least, be made in notes and were ex- 
pected so to be made, and that when so made, the policy would be- 
come void unless the notes were paid at maturity. Hence she had 
no right to rest in the belief that the first premium had been paid in 
cash. By the assignment she simply took the place of Marcus as the 
owner of the policy, and she took it subject to all the conditions 
which he was required to keep and perform, one of which was to 
pay this note. When the defendant consented to the assignment in 
November 1872, this note was not due, and it was under no obligation 
to notify her of it. It could rightfully assume that she knew of its 
existence. It cannot, therefore, be properly said that the defendant 
in any way misled -the plaintiff; and the claim that it is estopped 
from setting up non-payment of the cash note, is not well founded. 
Baker vs. The Union Mut. Ins. Co., 43 N. Y., 283. 

I have also looked into the case to see if the forfeiture was waived 
by the defendant, and I can find nothing from which it can justly be 
inferred that it was waived. It does not appear that such waiver was 
claimed at the trial, or that the case was in any respect tried upon 
the theory of a waiver of that forfeiture. There was no finding or 
request to find in reference to it by the referee. I infer that such a 
claim was not made at the General Term, as it was not noticed in the 
only opinion there written, and it was not noticed nor presented upon 
the argument here. Upon the assumption that the note was not 
paid, the only answer which the plaintiff has thus far attempted to 
make to the forfeiture is that the defendant is estopped by consenting 
to the assignment of the policy with the acknowledgment of pay- 
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ment written therein. But I will give brief attention to the facts 
bearing upon this point. The cash note was left in the hands of de- 
fendant’s agents in New York. Thé chief office of the company was 
at Boston. The note fell due in April, and from that time until the 
ninth day of October thereafter there was no communication what- 
ever between the plaintiff and defendant, and no transactions what- 
ever between them in reference to the note or the policy. Although 
the plaintiff and her brother testify that it was before that day, I 
am convinced by the circumstances and the evidence that it was on 
that day that she took her policy to Reynolds, the local agent 
of the defendant at Philadelphia, and requested him to have it 
changed, so that she could pay the annual premiums quarterly instead 
of annually as provided in the policy ; and she desired an arrange- 
ment by which she could make the payments in Philadelphia instead 
of New York. Reynolds on the same day forwarded the policy to 
the defendant’s Boston office, but did not hear from it until about 
November Ist, Marcus having died October 26th. In the meantime, 
between the ninth and twenty-sixth of October, the plaintiff had 
called at Reynolds’ office several times to pay the annual premium 
which fell due October 12. Reynolds informed her that he was not 
authorized to receive the money, but that he would send for the re- 
newal receipts, and he probably in substance said to her that she 
would not be prejudiced, under the circumstances, by the delay in 
paying the annual premium. He inew nothing about the cash note 
or its non-payment ; she said nothing to him about it, and he had 
had no prior connection whatever with the policy. Reynolds did not 
hear from the defendant in response to his lette until about the time 
of the death of Marcus, and then he was informed of the cash note 
and the forfeiture, and the first time he saw the plaintiff afterward, 
which was about the first day of November, he informed her of the 
forfeiture. Neither the defendant nor Reynolds knew of the sickness 
of Marcus until after his death, and hence no bad faith can be attribu- 
ted to them. The delay from October ninth to November first in 
returning the policy to the plaintiff is not explained. The case was 
so tried that an explanation was not needed. It doubtless took some 
time before the letter of Reynolds containing the policy could in 
regular routine be taken up and considered at the Boston office ; and 
then correspondence with the New York agents in reference to the 
note and the transfer of this policy to the Philadelphia agency may 
have taken some time also. There is certainly no conclusive inference 
that the delay was unnecessary or unreasonable, and much less that 
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it was from any design to mislead or take advantage of the plaintiff ; 
and I cannot perceive how, from this delay, the defendant doing 
nothing, saying nothing, there can be any inference that it intended 
to waive the previous forfeiture. It declared the forfeiture the very 
first communication it made. The delay in no way harmed the 
defendant ; it may have excused the prompt payment of the second 
annual premium, and for that purpose alone the evidence in reference 
to it was introduced. If such evidence will justify an inference of 
the waiver of a forfeifure, then it will be quite difficult for any insur- 
ance company to claim a forfeiture in any case however distinctly it 
may be provided for in a policy. 

Nor can a waiver be inferred from the mere retention of the note 
by the defendant. It was not bound to'do anything to make the for- 
feiture complete. It was not bound to seek out the plaintiff and 
surrender the note to her after the non-payment thereof. Even if it 
was bound upon demand to deliver up the note, it certainly was not 
bound to do so until demanded. Roehner vs. The Knickerbocker 
Life Ins. Co., 63, N. Y., 160. 

Upon the point last discussed the case of Prentice vs. The Knicker- 
bocker Life Ins. Co., recently decided in this court, is not an authority. 
There the policy contained a condition that full proof of the death 
should be presented within twelve months after the death, or the 
claim under the policy would be forfeited. In that case the proof 
was not made until after the twelve months, and forfeiture was 
claimed by the company. The policy was dated August, 1867, and 
was upon the life of one Mitchell. On the ninth day of December, 
1867, with the assent of the company, the policy was assigned to 
Prentice, and thereafter he paid the annual premiums. About the 
first day of July, 1872, Prentice, being about to go to Europe, paid 
to the general agent of the company, in advance, the premium to fall 
due August 10, thereafter. At the interview then had with the agent, 
Prentice raised the question as to the position of the parties in case 
the insured should die before the premium became due. The agent 
replied that the company had agents who would know of the death 
before he could, and that in any case, if he advanced the money, it 
would be returned, “and that there was no trouble at all in regard 
to that whole thing.” Prentice returned from Europe in: October 
1872. The insured died July 27, 1873: but his death did not be- 
come know either to Prentice or the company until July 1875. In 
each of the years 1873 and 1874, the defendant, supposing the insured 
to be alive, gave Prentice written notice of the day when the annual 
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premium would fall due, and Prentice, upon the same supposition, 
paid the premiums and took receipts therefor from the company. 
When, in July, 1875, Prentice learned of the death, he immediately 
notified the company of the fact, and it forwarded him blanks to 
enable him to prepare the proofs, and they were prepared and de- 
livered to the company on the ninth of that month. The proofs 
showed that the insured died in July 1873. The company took the 
proofs, and kept them about three months without making any objec- 
tion to the claim, and then it for the first time claimed the forfeiture 
on the ground that the proofs were not served within twelve months 
after the death. It retained the premiums paid after the death and 
did not offer to return them until after the action was commenced. 
It was held that the circumstances justified the inference at the trial 
of a waiver of the forfeiture, and the judgment for the claim was 
affirmed. It is seen that the facts of that case are widely varied from 
those existing in this case. 

After the witness Stevens, who was in October, 1872, a clerk in the 
office of Rhodes, had testified that he had no personal knowledge 
that Rhodes had procured the discount of the note for $640 ; that he 
did not know when it was discounted, and all that he knew about 
the discount was what Rhodes told him ; he was asked the following 
question by plaintiff's counsel: “Do you know what disposition 
Mr. Rhodes made of the proceeds of note and collaterals left with 
him by Marcus?” Defendant’s counsel objected to this as irrevelant 
and immaterial, and the objection was sustained. This ruling is now 
complained of as error. There was no pretense that these proceeds 
in any way reached the defendant, or that they were applied upon 
these notes ; and the purpose of this question is not apparent. It 
is impossible to perceive how this question could be material; and 
if there was any legitimate evidence which could have been elicited 
by it, the counsel for plaintiff should have stated it, so that the court 
could have seen the bearing of the question. 

After the same witness had stated that Marcus made provision 
with Rhodes for the payment of the two notes, he was asked this 
question: “State what it was, and what wasdone?” He answered, 
“Mr. Marcus gave a note for 640 odd dollars.” Defendant’s counsel 
then moved to strike out the words “640 odd dollars,” on the ground 
that it called for the contents of a written instrument, and the motion 
was granted. No harm was done by this ruling in any aspect of the 
case, as the same witness was subsequently permitted to describe the 
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note as one for $640. Besides, if we are right in holding that 
Rhodes did not act for or bind the defendant in taking the note, the 
evidence as to its amount and what Rhodes did with it or its pro- 
ceeds, was wholly immaterial. 

We are satisfied, therefore, that no error was committed by the 
referee. This is a case where the defendant is justified in standing 
upon the strict letter of its contract and demanding that the plain- 
tiff shall make out her case with reasonable clearness. There are 
not here the features of hardship and injustice which frequently 
attend forfeitures of insurance policies. Fora payment of only $176, 
the defendant is sought to be made liable for $10,000, to a person 
who has really parted with nothing for the policy. There certainly 
should be no strained construction of the contract or of the facts, to 
enforce the liability. 

The order of the General Term should be reversed and judgment 
upon the report of the referee affirmed, with costs. 

All concur, except Danforth, J. dissents. 





* Baley vs. Homestead Fire Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


JOSEPH C. BALEY, Respondent, 
vs. 


HOMESTEAD FIRE INS. CO., Appellant.* 


A policy condition that the company shall not be liable ‘if without the consent of 
the company written on the policy, the property shall hereafter become en- 
cumbered in any way,” refers only to encumbrances created by act of insured, 
- has no reference to judgments or encumbrances created by the operation 
of law. 


When a clause in a contract is capable of two constructions, that will be preferred 
which will sustain, rather than that which will defeat the obligation. 


Judgment affirmed. 


ANDREWS, J. 

We are of opinion that the condition in the policy that the com- 
pany shall not be liable “if without the consent of the company writ- 
ten on the policy, the property (insured) shall hereafter become en- 
cumbered in any way,” is to be construed as referring to encumbran- 
ces created by the act’of the insured, and has no application to en- 
cumbrances by judgment or otherwise, in invitum, created by oper- 
ation of law. We think the condition has the same meaning as if it 
had provided that the policy should be void “ if the assured should 
in any way encumber the property without the written consent of 
the company.” The language used implies that the consent of the 
company which will prevent the avoidance of the policy, is to pre- 
cede the creation of the encumbrance. 

This condition of things has no proper application to the case of 
judgments which may be obtained by third persons against the in- 
sured, but only to encumbrances created by his voluntary act. 


* Decided Jan. 27, 1880. 
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The provision for consent was not intended primarily to relieve 
the insured from a forfeiture incurred, but to prevent the incurring 
of a forfeiture. It is not reasonable to suppose that the parties in- 
tended to provide for the consent of the company in advance to the 
rendition of a judgment against the insured in favor of third per- 
sons. If the condition embraces encumbrances by judgment, then 
in case of an insurance upon real property, the moment a judgment 
is rendered, and the lien attaches to the insured property, a forfeit- 
ure occurs, and the contract of insurance is at an end, unless the 
company consents to reinstate it by waiving the forfeiture, and this 
too, although the land cannot be sold on the judgment until after 
the legal remedy of the creditor against the personal property of the 
judgment debtor is exhausted. If encumbrances created by opera- 
tion of law are within the condition, the imposition of a tax on the 
insured property would create a forfeiture of the insurance, and the 
result would be that each year, on the tax rolls being completed and 
put into the hands of the proper officers for the collection of the 
taxes imposed, the insurances of the company on real property would 
be, ipso facto, terminated, taxes being an encumbrance on the land 
taxed, (Barlow vs. St. Nicholas Bank, 63 N. Y., 399,) and all land 
not specially exempted being liable to taxation. A construction 
tending to such consequences must be rejected as not within the in- 
tention of the parties if another construction is possible. The con- 
dition ought to be construed in the same manner as conditions in 
leases against assignments, and it is well settled that an assignment 
by operation of law is not a breach of such a condition. (4 Kent, 
124). 

The language of the condition in question fairly interpreted, does 
not extend to encumbrances created by law. To so construe it 
would defeat the contract of insurance in cases which could not have 
been contemplated. The defendant is claiming a forfeiture. When 
a clause in a contract is capable of two constructions, one of which 
will support, and the other defeat the principal obligation, the former 
will be preferred. Forfeitures are not favored, and the party claim- 
ing a forfeiture will not be permitted, upon equivocal or doubtful 
clauses or words contained in his own contract, to deprive the other 
party of the benefit of the right or indemnity for which he contracted. 

In Eagan vs. Mutual Ins. Co., 5 Denio, 326, the condition was to 
the effect that the policy should be void if the insured should suffer 
any judgment, etc., unless he notified the company thereof, in which 

case, the power was reserved by the company to assent thereto, or to 
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cancel the policy. This was a reasonable provision, and a defense 
founded thereon was sustained by the court, but the case has no 
bearing upon the one now before us. 

The judgment should be affirmed. 

All concur. 


COURT OF APPEALS OF KENTUCKY. 


Appeal from Louisville Chancery Court. 


JILSON P. JOHNSON, Appellant, 
US. 


SOUTHERN MUTUAL LIFE INS. CO., Appellees.* 


The policy provided that in case it should become void after three or more annual 
premiums had been paid, the company would upon demand, within thirty 
days aiter forfeiture, issue a paid-up policy for the equitable value of the orig- 
inal policy. : 

Held, that the right to a paid-up policy was not forfeited by a failure to demand 
it within thirty days. It was sufficient if the demand was made within a rea- 
sonable time. Time is not here of the essence of the contract. 


Judgment reversed. 


The court being sufficiently advised, delivered the following opin- 
ion herein, to wit : 

On the 21st day of October, 1869, the appellee issued to the ap- 
pellant a policy of insurance on his life, by which contract of insur- 
ance the appellant agreed to, and did pay to the appellee $129.88, 
and agreed to pay on the 21st of October annually thereafter, the 
sum of $129.88 during the continuance of the policy, which sums of 
money paid and to be paid, the appellee by its agent, agreed and 
promised to pay, or cause to be paid at the city of Louisville, Ken- 
tucky, the sum of four thousand dollars to Cassandra, the wife of ap- 
pellant, or in case of her death before that of appellant, then to 


* Decision rendered March 14, 1878, 
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Rosa Flannery, his adopted daughter ; said sum to be paid within 
ninety days after due notice and satisfactory evidence of the death 
of said appellant, etc. Various conditions were put in the policy 
upon the non-performance of which by appellant it was to be void ; 
one of which being the failure of the appellee to pay the annual pre- 
miums of $129.88 when due. But the policy contained this proviso : 
“Provided that if this policy shall become null and void by reason 
of the violation of any of the foregoing conditions, all payments made 
hereon shall be forfeited to said company, but if three or more full 
years’ premiums shall have been paid hereon, a new and paid-up 
policy shall be issued by said company upon demand thereof, within 
thirty days after the said forfeiture for the equitable value of the 
original policy.” 

The appellant avers in this action that he paid the premiums from 
the date of the policy up to, and including, the year 1874, and failing 
to pay for 1875, on the 21st of October of that year, he paid 
$22.88, and gave his note at ninety days for the balance which was 
not paid, but that a short time after it was due he offered to pay it, 
and on refusal he demanded a paid-up policy for the equitable value 
of the original policy which was refused, and he then brought this 
suit. 

The financial life and prosperity of a life or other insurance com- 
pany, depend upon the prompt payment of the premiums due, so 
that they can be profitably invested to meet liabilities, but we cannot 
see what financial injury could have resulted to appellee by the fail- 
ure of appellant to demand his paid-up policy within thirty days af- 
ter the forfeiture of the original one. The appellant had paid ap- 
pellee $779.88 as he alleges, which it is fair to presume had been prof- 
itably invested by it, and according to the terms of his policy he was 
entitled to a paid-up policy for the equitable value of the original 
upon demand, within thirty days of the forfeiture of the original, 
and the only question is, has appellant lost his right to a paid-up pol- 
icy by his failure to demand it within thirty days from the forfeiture 
of the original, for it is conceded that he would have been entitled to 
it if demanded within the prescribed time, We feel compelled to 
answer this question in the negative. 

We do not regard time as so much the essence of this covenant in 
the contract that appellant forfeits his right to a paid-up policy by a 
failure to apply within the prescribed time. He should, however, 
have surrendered the original, and demanded a paid-up policy within 
a reasonable time. 
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Whilst we concede that necessity, from the nature of insurance pol- 
icies, requires that most of their provisions which forfeit the as- 
sured’s policy unless complied with, are regarded and treated by 
the courts as conditions in, and therefore binding (as) a part of the 
contract of insurance, yet the contract by the company to issue a 
paid-up policy after these premiums had been paid, if refused be- 
cause assured had not demanded it within the prescribed time of 
thirty days, and that refusal (be) sustained by the courts, would be 
overlooking the merits and seizing a technicality to defeat the rights 
of the assured. Indeed, we are fearful it would be enforcing nothing 
but a pure forfeiture, which the courts generally refuse to do. 

We therefore regard the petition good, and therefore the judgment 
is reversed and cause remanded, with directions to overrule appellee's 
demurrer and for further proceedings consistent herewith. 


SUPREME COURT OF MINNESOTA. 


Appeal from District Court, County of Ramsey. 


MATILDA B. TENNESS, Appellant, 
Us. 


NORTHWESTERN MUTUAL LIFE INS. CO., 
Respondent.* 


A policy of life insurance assured the life of a husband “for the sole use of M. B., 
his wife, in the sum of $1,000 for the term of ten years from date,” and cou- 
tinued ; ‘‘and the said company doth hereby promise and agree to pay the 
said sum assured at its office, to said person whose life is assured, or assigns, 
in ten years from the date thereof, viz.: in the year when the said person shall 
have attained the age of 55 years, or in case of the person’s death, if the person 
whose life is assured, to the said beneficiary or assigns in sixty days after due 
notice and proof of such death. * * In case of the death of the said bene- 
ficiary before the death of the person whose life is assured, the amount of the 


— 


* Opinion filed Nov. 26, 1879, From N. W. Reporter. 
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insurance shall be payable at maturity to the heirs or assigns of the person 
whose life is assured.” The husband did not die within the ten years. 


Held, that the wife cannot recover the one thousand dollars ; that the policy en- 
ured to her only in case the husband died within the term, leaving her sur- 
viving. 


DanteL Rourer, for Appellant. 
G. L. & C. E. Ons, for Respondent. 


Girma, C. J. 

Action on a policy of insurance upon the life of Syvert D. Tenness, 
plaintiff's husband. By the policy the company did “ assure the life 
of Syvert D. Tenness for the sole use and benefit of Matilda B. Ten- 
ness, his wife, in the sum of one thousand dollars, for the term of ten 
years from date ;” “and the said company doth hereby promise and 
agree to pay the said sum assured at its office to said person whose 
life is assured, or assigns, in ten years from the date hereof, viz.: in 
the year when the said person shall have attained the age of fifty-five 
years, or in case of the previous death of the person whose life is as- 
sured, to the said beneficiary or assigns, in sixty days after due notice 
and proof of such death, (the balance of the year’s premiums and all 
notes given for premiums, if any, being first deducted therefrom.) 
In case of the death of the said beneficiary before the death of the 
person whose life is assured, the amount of the insurance shall be 
payable at maturity, to the heirs or assigns of the person whose life is 
assured.” The husband being still alive at the end of ten years, the 
wife brings this action to recover the one thousand dollars. The 
court below sustained a demurrer to the complaint. 

The contract is not one purely of life insurance. So far as it is an 
agreement to pay upon the death of the husband within the ten years 
it assures his llfe, and is a contract of life insurance ; but the agree- 
ment to pay at the end of the ten years, though the husband be still 
alive, isnot one assuring his life. By the terms of the policy, so far as 
it assures continuance of life for the term of ten years, it is for the sole 
use and benefit of the wife if she survive the husband ; and the clause 
that the company assures the life of the husband for the benefit of 
the wife, refers to the contract so far as it assures the life. It would 
probably control the entire contract, including the promise to pay ab- 
solutely at the end of ten years were it not that that promise is ex- 
plicit to pay at the end of the term, not to her, but to the person 
whose life is assured, to wit, Syvert D. Tenness. The scheme of the 
contract is very simple. 
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It is an agreement by the company to pay Syvert D. Tenness, $1- 
000 at the end of ten years, and in the contingency of his death with- 
in the term, to pay it on that event to the wife for her sole use and 
benefit if she should survive him, and if she should die before him, 
then to pay it not to her representatives, but to his heirs or assigns. 
The part of the policy setting forth the specific promises of the com- 
pany shows how the insurance is for her sole use and benefit, and 
that it was intended to enure to her only in case of the husband’s 
death during the term, leaving her surviving. 

Order affirmed. 


SUPREME COURT OF ILLINOIS. 


PHGENIX INS. CO. 
vs. 
ABRAHAM ZUCKER.* 


When proofs of loss are made out and delivered to an insurance company within 
the time prescribed by the policy, itis its duty to point out specifically any ob- 
jection it may have to the proofs as made out. Good faith and fair dealing re- 
quire this to Le done, and it it is not done, the company cannot afterwards be 
heard to make objections, It is estopped from doing so. And, if upon making 
out proofs of loss the company make certain specified objections, it thereby 
waives all other objections. 

If the insurance company after proofs have been made out,refuses to pay a part or 
the whole of the assured’s claim, basing its refusal upon some other distinct 
ground, it will be estopped when sued on account of the loss from setting up 
as a defence that the proofs of loss were insufficient. 

If the agent has notice of the title of the assured, and does not insert it in the pol- 
icy, the company cannot complain that the title was not disclosed to the com- 
pany and inserted in the policy. 

What constitutes vacancy in dwellings is a question of law, the existence of the va- 
cancy a question of fact. 

When the intention of the owner is to remain until possession is given to another, 
the house will not be vacant although the family have left with no intention of 
returning, taking with them the furaiture with exception of a bed, and the 
owner is not there at the time of the fire, 

Error. will not reverse, if no iujustice has been done. 


* Decision reudered Oct. 3, 1879, 
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Mo tery, J. 

This is an appeal from a judgment rendered in the McLean 
County Circuit Court in favor of appellee, and against appellant, upon 
a policy of insurance against loss or damage by fire, issued by the 
latter upon the dwelling-house of appellee, situated in a small fruit 
farm about a mile south of the city of Bloomington. 

Several reasons are urged for a reversal of this judgment. It is 
claimed in the first place that “the proofs of loss were not made in 
accordance with the provisions of the policy.” The evidence bearing 
upon this point shows that M. W. Packard shortly after the destruc- 
tion of the house by fire, made out proofs of loss, and enclosed them 
to the company by mail. The company having examined them, re- 
turned them to Packard with .two specific objections, namely : 1. 
They were not full enough in giving the title to the property. 
2. The sketch and diagram of the building were not full enough. 
Packard thereupon amended the proofs in these two respects, and re- 
turned them to the company, and he swears that it is his best rec. 
ollection that no further specific objections were made to them. In- 
deed it does not appear that complaint of any kind was made to 
proofs of loss after they were amended and returned by Packard. 
It also further appears that after proofs of loss had been furnished 
the company in the manner just stated, that appellant proffered to 
pay appellee two hundred dollars on account of the loss, but re- 
fused to pay more, basing its refusal on other grounds than defective 
proofs. 

Under the circumstances we regard it as immaterial whether the 
proofs as finally made out were sufficient or not. For whatever de- 
fects or irregularities may have occurred in making them out or 
amending them, must be deemed to have been waived by appellant. 
The law is well settled that where proofs of loss are made out and 
delivered to an insurance company within the time preseribed by the 
policy, it is its duty to point out specifically any objections it may 
have to the proofs as made out. Good faith and fair dealing requires 
this to be done, and if it is not done, the company cannot afterwards 
be heard to make such objections. It is in law estopped from do- 
ing so. 

And upon the same principle, if upon making out proofs of loss 
the company make certain specified objections, it thereby waives all 
other objections not specifically pointed out, and when they are 
amended with a view of obviating these specified objections, it is the 
duty of the company on being furnished with the amended proofs, 
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if the amendment does not make them acceptable, to renew its ob- 
jections, and if it does not do so at the time, and the insured is lulled 
into security until the time limited by the policy for making out 
proofs has expired, it will be estopped from doing so afterwards. 
So if an insurance company after proofs have been made out, refuse 
to pay a part or the whole of the assured’s claim, basing such refusal 
on some other distinct ground than that of defective proofs, it will be 
estopped when sued on account of the loss, from setting up as a de- 
fence that the proofs of loss were insufficient. 

The principles here announced are fully recognized by this court 
in a number of carefully considered cases. The Great Western Ins. 
Co. vs. Steaden, 26 DL, 365; Insurance Co. of North America vs. 
Hope, 58 Ill., 75 ; Winnesheik Ins. Co. vs. Shneller, 60 Ill, 465 ; Ly- 
coming Fire Ins. Co. vs. Dunmore, 75 IIL, 14. 

It is also objected that the true state of the assured’s title to the 
property insured was not disclosed to the company and inserted in 
the policy at the time the insurance was effected, as required by one 
of the conditions of the policy. The evidence shows that the insur- 
ance was originally effected through Beal, as agent of the Blooming- 
ton Insurance Company, and that a policy was first issued to the 
assured by that company, but was subsequently through the agency 
of Beal, and by consent of parties, cancelled, and the policy sued on 
issued in its stead. 

The testimony of Abraham Zucker, which is uncontradicted and 
unquestioned, shows that Beal was not only agent for the Blooming- 
ton Insurance Company at the time the policy was issued by that 
company, but was also an agent of appellant at the time the policy 
sued on was issued by the defendant. It further appears from his 
testimony that when the exchange of policies was made, witness 
went over to the office of appellant with Beal, and the matter of ap- 
pellee’s title was there talked over and fully explained in the presence 
of Lambert and Pillsbury, who seem also to have been acting on be- 
half of appellant. At any rate, Lambert subsequently brought the 
policy out to appellee’s house and delivered it to him. But whether 
Lambert und Pillsbury were agents of the company or not is imma- 
terial, for without question Beal through whom the insurance was ef- 
fected was such agent. And the nature and condition of appellee’s 
title were, as already stated, fully made known and explained to him 
on more than one occasion, and if they were not properly inserted in 
the policy it was not appellee’s fault. He had nothing to do with 
the making out of the policy. That was done by Beal as appellant’s 
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agent, and if the policy was not made to speak the facts, appellant is 
alone responsible for it, and cannot now be heard to complain on 
that ground. The Atlantic Insurance Company vs. Spankneble, 52 
Tl., 531. 

Again it is objected that in violation of a condition in the policy, 
the house at the time of its destruction by fire was vacant and unoccu- 
pied. If this be true as a fact, it is fatal to appellee’s right of recoy- 
ery, and the judgment of the court below must for that reason, if no 
other, be reversed. The policy in question among other provisions 
contains the following: “And itis agreed and declared to be the 
true intent and meaning of the parties hereto, that if the above men- 
tioned premises * * * be vacant or unoccupied, or not in use, un- 
less agreed to by this corporation in writing upon this policy, from 
thenceforth, so long as the same shall be vacant or unoccupied, or 
not in use, or the hazard otherwise increased, * * * this policy 
shall be of no force or effect.” It appears from the evidence that on 
the night of November the 15th, 1874, the same being Sunday, the 
dwelling-house covered by the policy was destroyed by fire. The 
destruction was total and evidently the work of an incendiary. On 
the Thursday night previous an unsuccessful attempt had been made 
to destroy it in the same way, but it was discovered by appellee in 
time to extinguish the fire before any serious damage occurred. It 
further appears from the evidence that some time before the loss, 
appellee had determined to leave the premises and move to Nevada, 
and for several days before the fire he was actively engaged in mak- 
ing preparations to do so. He had already rented the premises to 
another who was to have taken possession on Saturday, but in con- 
sequence of rain he was unable to do so. On Friday preceding the 
fire, appellee made sale of such articles of property as he did not 
wish to take with him. On the evening of that day his family left 
the premises without any intention of returning, at least until after 
appellee’s return from Nevada, where he subsequently went. Ap- 
pellee remained on the premises Friday and Friday night, having re- 
tained with him a bed, bedding and some other articles of household 
goods of comparatively little value, his family in the meantime having 
stopped in the city, waiting until he could perfect his arrangements 
for leaving» He also remained on the premises all the next day, and 
until about nine o’clook of the night of that day, when he went into 
the city and spent the balance of the night—we presume with his 
family. On Sunday he returned to the premises and remained there 
till seven o'clock at night, when he agai went back to the city and 
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spent the night there, leaving his bed, bedding, etc., in the house, 
and that night while he was in the city it was as before stated, de- 
stroyed by fire. 

These are the simple unvarnished facts as disclosed by the record. 
And the question now presented is, can this court upon this state of 
facts, say as a matter of law that within the meaning of the policy 
the premises in question were vacant and unoccupied at the time of 
the fire? The condition in the policy rendering it inoperative in the 
event the premises should become vacant and unoccupied was one 
that appellant had a right to exact, and when appellee accepted the 
policy with that provision in it he became bound by it, and it is the 
duty of courts to enforce it like any other contract. Now, what is 
meant by the term vacant or unoccupied in the connection in which 
it occurs in the policy is a question of law, but whether the house was 
at the time of the fire within the meaning of the policy vacant and un- 
occupied was a question of fact for the determination of the jury. In 
this particular case the jury found as a matter of fact that the prem- 
ises were not at the time of the fire vacant and unoccupied. But, as 
in all other cases, if the finding of the jury was manifestly against the 
evidence, it was the duty of the court to have set the verdict aside 
and granted a new trial. This court has had occasion to determine 
as a matter of law what is meant by the term vacant and unoccupied 
in the condition of a policy of insurance like the one now under con- 
sideration. 

In American Insurance Company vs. Padfield, 78 Ill, 167, it was 
said with reference to a similar condition: “ A fair and reasonable 
construction of the language of vacant and unoccupied, is that it 
should be without an occupant, without any person living init. * * 
The language is not used in a technical, but popular sense.” This, 
then, must be taken to be the meaning of the term, and it results 
that the real inquiry in this case is whether appellee might at the 
time of the fire be regarded within the meaning of the policy as still 
living in the house in question, for it is manifest that his person was 
not in the house at the time. It must be conceded also that the mere 
fact that appellee had at the time of the fire a bed, bedding and other 
articles in the house would not of itself have protected him from the 
operation of the provision in question. And it is moreover equally 
certain that where the assured leaves the premises actually vacant, 
that is, without any occupant in them for an unreasonable length of 
time, the animus reverterdi will not, however clearly it may appear, 
relieve him from the operation of such a condition in the policy. Now 
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this case is not in some respects like the case last cited. There, the 
premises covered by the policy were in the possession of a tenant at 
the time the insurance was effected, and the tenant had entirely left 
the premises for some two months before the fire, and the assured 
had been notified of this fact, and had taken no steps to supply his 
place with another tenant. But the case was like the present in this, 
that there were some household goods and effects in the building in- 
sured during the time it was so vacated, and at the time of the fire. 
The object of courts when enforcing a provision in a policy like this 
should be to endeavor to so construe it as to give effect to what might 
reasonably be supposed to have been the intention of the parties 
when they consented to it. It will hardly be contended that such a 
condition requires that the assured or some of his family should be 
uctually in the house all the time. He may be living alone or he may 
have only a wife. In such cases, business, social and religious duties 
would necessarily require the premises in the literal sense of the term 
to be often vacant and unoccupied. Suppose, in such case the as- 
sured and his wife, being the only member of the family, go to spend 
a night with a neighbor, to sit up with the sick ; does his policy hav- 
ing such a clause in it, become immediately suspended when he and 
his wife pass from under their own roof? And does the assured, 
while at the house of his neighbor discharging a duty imposed alike 
by religion and humanity, cease to be an occupant within the mean- 
ing of the policy? Could it have been intended by the company or 
the assured that if a loss occurred under such circumstances, the 
company would be relieved from all liability? We do not think so. 
And in such case the liability could hardly be made to depend on the 
urgencies or necessities that called the assured away. 

Suppose the assured and his wife instead of going to sit up with 
the sick, go to attend a social gathering, would he lose the benefit of 
his policy if a fire should occur while there ? We think not. Courts 
could hardly go into an enquiry as to the reasons which lead to a tem- 
porary absence, with a view of determining whether the operation 
of the policy was suspended during such absence. If then one hay- 
ing a policy of this kind may go to church, or spend a day or night 
with a neighbor, without ceasing to be an occupant of the premises 
within the meaning of the policy, it follows that appellee’s going to 
town on Saturday or Sunday night, would not of itself, have had the 
effect of relieving appellant from the obligation imposed by the policy. 
' For the mere fact that he intended to leave as soon as he could sur- 
render the possession to his tenant, would not have the effect of de- 
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priving him of such rights as other persons might under a similar 
policy exercise who had no such intention of leaving. The circum- 
stances under which appellee was placed, are peculiar. He finds it 
necessary for him to change his residence. He well understandr it 
will not do for him to start on his journey to Nevada leaving th~ 
premises unoccupied. He had paid the premiums on his policy, and 
he was entitled to its benefits. 

He leases the premises for three years to another, who wants to 
take possession on Saturday, and it is arranged and intended that 
he shall do so. Accordingly on Friday evening, the assured removes 
most of his effects out of the house, and sends his family to the city, 
about a mile distant, to remain there untill he can join them 
He remains over. keeping a bed and bedding and some other articles 
for his use, while then expecting the next morning to surrender 
the possession to his tenant ; but next day brings with it a rain, 
which prevents the tenant from coming, and so of course the 
change of occupancy cannot be properly effected till Monday ; yet 
the assured remains there on Saturday and Sunday, as he says him- 
self for the purpose of taking care of the property, but in the mean- 
time the property is destroyed by fire. All these facts show a mani- 
fest purpose on his part not to leave the premises till they were turned 
over to the tenants, otherwise he would have gone with his family 
at the start. And the fact that he spent Saturday and Sunday nights 
in the city did not have the effect to make the premises vacant and 
unoccupied, in the sense of the policy. He and his whole family 
might have spent a night there without forfeiting his rights under it 
provided they went with the intention of returning. 

Nor could the fact that his family did not intend to return make any 
difference so long as he remained there himself. He was the head 
of the family. His domicile and home, in law, were their’s, and their 
rights with respect to its occupancy and posession must be regarded 
as subordinate to his. 

Until he had finally left, it was immaterial where they were so far 
as his rights under the policy were concerned. The facts simply 
show that appellee was making preparations to vacate and give the 
possession and occupancy to another. The thing was merely in 
fieri not consumated. We are, therefore, of the opinion that the 
premises were not, within the meaning of the policy, vacant and un- 
occupied. This was really the only important or doubtful question 
in the case, if indeed it can be said to be doubtful. Nothing could 
be gained by a review of the authorities on this question. 
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They are are all in accord upon the proposition that to permit the 
insured premises to become vacant and unoccupied avoids the policy. 
But it is believed that no case can be found where premises have 
been held to be vacant and unoccupied under similar circumstances 
to those appearing in this case, and even if such case could be found, 
we would not feel inclined to follow it. Such a provision in a policy 
must have a reasonable practical construction and not be made a 
mere snare to catch the unwary. 

While some of the instructions for appellee are justly subject to 
criticism, yet we do not believe that the jury was misled by them. 
For if under the facts the premises were not vacant and unoccupied, 
as we hold they were not, then the judgment is right whatever the 
instructions may have been. We are of opinion that judgment 
should be affirmed. 

Judgment affirmed. 


Waser Chief Justice and Scuotrrexp J. 

We do not agree either in the reasoning or conclusion of this 
opinion. Unless the contract of the parties is affected by fraud or 
mistake it should be enforced as written ; where it is thus affected 
the remedy is in equity. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas of Schuylkill County. 


POTTSVILLE MUTUAL FIRE INS. CO., 


oF PENNSYLVANIA, 


vs. 
HORAN.* 


Neglect or omission to mention, at the time of application fora policy of insurance, 
the existence of a carpenter shop in close proximity to the building irsured, 
and the subsequent erection of a new building adjoining the house insured, 
without notice to the company, is such an increase of risk as will vitiate a pol- 
icy of insurance containing the following conditions : ‘‘ The insured hereby 
covenants that the representations given in the application for this insurance 
is a warranty on the part of the insured, and contains a just, full, and true ex- 
position of all the facts and circumstances in regard to condition, situation, 
value, and risk of the property ;” and further, that “if, after insurance, the 
risk shall be increased by any means whatsoever * * * and the insured shall 
neglect to notify the company of said increased risk, such insurance shall be 
void.” 

Set-off in diminution of risk by removal of a building warranted in the application 
for insurance not to be on the premises on which the insured dwelling stood, is 
inadmissible against the defence of increase of risk, in violation of the coven- 
ants of the policy, by the erection of a new building on an adjoining lot of 
which the insurance company had no notice. 


Covenant on a policy of fire insurance, by Thomas Horan, against 
the Pottsville Mutual Fire Insurance Company, of Pennsylvania. 
Pleas, covenants performed, absque hoc, with leave, etc. 

Upon the trial before Green, J., the following facts appeared : 

On April 5, 1873, Thomas Horan applied to the defendants for a 
policy of insurance to the amount of $2,000, upon a two-story frame 
house and basement in the town of Gilberton. The application for 
insurance, which was signed by the agent and the applicant, con- 


* Decision rendered May 5, 1879. From Weekly Notes of Cases, 
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tained, inter alia, the following question: (7). “ For what purpose 
are the adjoining buildings used within eight rods?” Ans. “ Pri- 
vate dwellings.” There was also the following stipulations in the ap- 
plication : “If any untrue answer has been given to the foregoing 
interrogatories, whereby the said company has been deceived as to 
the character of the risk, or if any change be made as to tenants and 
occupancy of these premises, without being notified to this company 
and endorsed upon their policy, then said policy of said insurance to 
be void and of no effect. And the insured hereby covenants and 
engages that the representations given in the application for this in- 
surance is a warranty on the part of the assured, and contains a just, 
full, and true exposition of all the facts and circumstances in regard 
to condition, situation, and value of the property insured. And the 
said applicant hereby covenants and agrees to and with the said com- 
pany, that the foregoing is a just, full, and true exposition of all the 
circumstances in regard to the condition, situation, value and risk of 
the property to be insured, so far as the same are known to the ap- 
plicant, and are material to the risk.” 

The conditions of insurance attached to the policy stipulated, in. 
ter alia, as follows : 

(1). Applications for insurance shall specify the construction and 
material of the building to be insured, * * * by whom occupied, 
whether as a private dwelling or how otherwise ; its situation with 
regard to contiguous buildings, and their construction or materials. 
The applicant shall also state the true cash value of the property to 
be insured ; also any other facts relating and material to the risk. 

And the said valuation, description, and survey shall be taken and 
deemed to be the act of the insured, or a warranty on his, her, or 
their part. 

A false description of, or omission to make known in said applica- 
tion any fact or feature relating to the risk, or which, if known, would 
induce the company to reject said application, or would, in their es- 
timation, increase the hazard of the same, or an overvaluation of the 
property or interest insured, shall render absolutely void any policy 
issued upon such description or valuation. 

(2). If after insurance the risk shall be increased by any means 
whatsoever, or if the property be used or occupied so as to render 
the risk more hazardous than at the time of insuring, and the as- 
sured shall neglect to notify the company of said increased risk, or 
fail to pay such additional premium as the company shall determine, 
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and obtain the written consent of the secretary to a continuance of 
the policy, such insurance shall be void and of no effect. 

Any misrepresentation or concealment, fraud or false swearing, shall 
~ cause a forfeiture of all claims on the insurers, and shall be a full 
bar to all remedies against this company, under the within policy. 
And said company shall in no case be deemed to have waived a full, 
strict, and literal compliance with and performance of each and 
every of the terms, provisions, conditions, and stipulations in this 
policy contained, and hereto annexed, to be performed and observed 
by and on the part of the insured, and every person claiming by, 
through or under them, unless such waiver be express, and manifest- 
ed in writing, under the signature of the secretary of said company. 
And no agent of this company shall have power to violate any of 
these conditions. 

(19). No agent of this company shall have the right or power to 
waive any of the foregoing conditions, unless fully authorized there- 
to by the secretary of this company, in writing. 

At the time of application for insurance there was on lot No. 6, 
upon which the building insured stood, a little one-story shed or 
building which had once been used as acarpenter shop. This shop, 
which stood north and back of the house insured, was not included 
in the plan of the buildings attached to the survey, which was in- 
dorsed upon the back of the application, Davidson, the defendant's 
agent, not considering that it affected the risk, because it was under- 
stood that the plaintiff would remove it at once to the adjoining lot 
No. 7, which he also owned, and convert it into a dwelling-house ; 
and this was done within a short time. About two months after the 
defendants had issued their policy, the plaintiff erected a dwelling- 
house on No. 7, the vacant lot, filling up the entire froutage of the 
lot, and adjoining Hildebrand’s house on the other side of the lot. 
The agent did not notify the company of the existence of the car- 
penter shop, nor did it appear that they had any knowledge of the 
erection of the new building, which was used as a saloon, up to the 
time of the fire. On September 23, 1874, the fire in which the plain- 
tiff’s house was burned, broke out in Hildebrand’s house, from which 
it spread to the plaintiff's new building, and was by it communicated 
to the house insured. The plaintiff notified the defendants of the 
loss of his house by fire, and sent the proofs of loss, which the com- 
pany refused to pay on the: ground that the existence of the shop 
and the erection of the new building on the lot adjoining the house 
insured, of which they had no notice, was such an increase of risk as 
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by the terms of the policy. avoided it. His Honor, in his general 
charge to the jury, said, inter alia,— 

“Therefore we say to you that the party was bound to give notice 
to the company of the increased risk that there was by the erection 
of the building, but it becomes a question of fact for you to deter- 
mine as to whether there was any increased risk by reason of the 
erection of the adjoining building. If there was no increased risk, 
then there was no necessity imposed upon Horan of giving any no- 
tice to the company at all, because the risk was not increased. It is 
a question of fact for you to determine whether it was increased or 
not. If you should determine that it was increased, then it would 
be the duty of Horan to give notice to the company of the increased 
risk. You will recollect the testimony in this case that at the time 
that this application was made, or at the time the policy was issued, 
there was this building upon lot No. 6, purchased from Seaman, and 
in addition to that, there was a little building in the rear, some 16 
by 24 feet, which had been used by Seaman as a carpenter shop. 
That was adjoining the main building of Seaman, just in the rear ; 
when Horan had purchased the property, the carpenter shop was 
removed from where it was put, over to the other line of the lot, 
close to Hildebrand’s, and was changed from a carpenter shop to a 
dwelling-house. That possibly may have lessened the risk of fire 
to the building insured by Horan ; it was moved to a greater dis- 
tance away. You have the testimony with regard to the erection of 
the building upon this adjoining lot, between Hildebrand and the 
other house which Horan purchased. You have also the testimony 
as to the charactor of the building that was there, and it becomes a 
question of fact for you to decide as to whether there was any in- 
creased risk—that is, increased beyond the risk that existed at the 
time when the application and policy were effected. You must take in- 
to consideration in the first place the erection of the building that was 
placed there, and the testimony of the witnesses with regard to that ; 
the testimony of the different fire insurance agents ; the testimony o 
Miller and Hill; the testimony of the officers of the Pottsville Fire 
Insurance Company with regard to the increase of risk, and the 
amount of additional premium that they would have charged by rea- 
son of the increase of risk. Then you must take into consideration 
whether there was anything by which the risk was lessened, so it 
would be for you to determine under all the evidence in this case 
whether, by reason of the erection of one building and the removal 
of another, the risk of fire at the time that the insurance was effect- 
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ed, was substantially increased or dimished by the erection of the 
one and the removal of the other. It is a question of fact for the 
jury to decide, under all the evidence in this case, as to whether 
there was any increase of risk by fire, and whether it was counter- 
balanced by the removal of the building to which he has referred.” 

Verdict for the plaintiff of $1717.50, and judgment thereon. The 
defendant took this writ of error, assigning for error, inter alia, the 
charge of the court. 


A. W. Scuatcs, for Plaintiff in Error. 

A policy of insurance, with its clauses, conditions, and stipulations, 
is the law of the legal relation between the parties by which their 
mutual rights and liabilites are to be measured. Weisenberger vs. 
Harmony F. and M. Ins. Co., 6 Sm., 442. 

The increase of risk by the subsequent erection of the new build- 
ing was conclusively shown, which by the conditions of the policy 
avoided it. 

Where, in the conditions of insurance, it is stipulated that if the 
risk should be increased by any means within the control of the as- 
sured, the policy should be void, the insured has no right to erect 
other buildings on his own premises so as to increase the risk ; if he 
does so, the policy is forfeited. Murdock vs. Chenango Co. Mutual 
Ins. Co., 2 Comstock, 210 ; Calvert vs. Hamilton Mutual Ins. Co., 1 
Allen, 308. 

The policy was avoided by the erection of the new building with- 
out obtaining the written consent, paying an additional premium, or 
giving notice to the company. Evans vs. Tri-Mountain Mutual Ins. 
Co., 9 Allen, 329. 

Any internal or external increase of risk avoids the policy. Hene- 
ker vs. British America Ins. Co., 138 U. C. C. P., 99; Lomas vs. Brit- 
ish America Assurance Co., 22 U. C. Q. B., 310. 

The court erred in submitting to the jury the question of increase 
of risk by the erection of the new building. They should have giv- 
en binding instructions. Raby, Ex’r., vs. Cell, 4 Weekly Notes, 564 ; 
Hoag & Alger vs. Lake Shore and Michigan Southern R. R. Co., Id., 
561. 

There was no mention in the application of the carpenter shop, 
which is such a misrepresentation as to amount to a breach of war- 
ranty, which works a forfeiture. The ruling of the court, without 
the warrant of any evidence to support it, that the company had as- 
sumed the risk of the proximity of the shop to the building insured, 
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and that its removal had lessened the risk assumed by the company 
upon issuing its policy, and that therefore such risk might be set off 
against the increase of risk by the erection of the new house, is the 
enunciation of a novel and dangerous doctrine for which there is no 
precedent, and which is contrary to the principles of law. 


D. B. Green (with whom were M. M. L’Vetzz and Jos. L. Watsa), 
Jor Defendants in Error. 

Whether there was an increase of risk by the erection of the new 
building was purely a question of fact, and it was for the jury to de- 
cide whether the risk was as much lessened by the removal of the 
carpenter shop, admittedly hazardous, as it was increased by the new 
building. It was the duty of the court to submit the question to the 
jury. The assertion that to off-set the diminution against the in- 
crease of risk is a novel and dangerous doctrine, is not supported by 
authority. The omission to mention the shop in the application and 
plan attached to the survey, which it is contended was such a mis- 
representation as avoided the policy, was the act of the company’s 
agent who examined the premises, and had full knowledge of its ex- 
istence. On the part of the insured there was neither concealment 
nor fraud. An insurance company will not be allowed to take ad- 
vantage of the mistakes or omissions of its agents, notwithstanding 
the rule that parol statements and negotiations are merged in the 
written contract. Beal vs. Park Fire Ins. Co., 16 Wis., 241. 

Where the agent of the company, who is familiar with the prem- 
ises, fills up the application, and has the assured sign it, the assured 
is not responsible for any misrepresentation in the survey. Camp- 
bell vs. Fire Ins. Co., 37 N. H., 35 ; Roth vs. City Ins. Co., 6 McLean, 
324 ; Howard Fire Ins. Co. vs. Bruner, 11 Harris, 50. 

The local agents of insurance companies, who are authorized to 
procure and forward the applications, are deemed the companies’ 
agents, and not the applicant’s. Woodbury Savings Bank vs. Char- 
Oak Ins. Co., 31 Conn., 517; Union Mutual Ins. Co. vs. Wilkinson, 
11 Am. Law Reg. N. S., 485. 


TrunkEy, J. 
Thomas Horan, by accepting its policy, became a member of the 
Pottsville Mutual Fire Insurance Company. In his application he 
warranted his representations of facts and circumstances. Among 
the statements is, the adjoining buildings within eight rods are used 
for the purpose of private dwellings. The survey on the back of the 
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application shows a vacant lot, twenty-six feet wide, between the 
property to be insured and Hildebrand’s house. No mention is made 
in application or survey of the small building called a carpenter's 
shop. That Horan knew the contents of the application when he 
signed it, seems to be conceded ; and there is no ‘pretense of fraud 
or mistake, unless against the company, and in which the applicant 
participated. They talked about the shop, and of erecting a house 
on the vacant lot, and wittingly omitted both in giving the situation 
and surroundings. The applicant knew as well as the agent knew, 
that the company acted on a warranty that no building, save dwell- 
ing-houses, was within eight rods of the one to be insured, and that 
the lot on the east side was vacant. If they were honest, the shop 
was omitted in the description because it was to be removed. Ifthe 
applicant colluded with the agent in making a false statement, he 
shall not profit by the fraud. Smith vs. Ins. Co., 12 Harris, 320. In 
the printed argument for defendant in error it is said that, at the 
time of insurance, a carpenter shop stood directly in rear of the 
house, in very close proximity to it, and admittedly hazardous. If 
that be so, it was a breach of assured’s warranty, and by its express 
terms the policy was void (Smith vs. Ins. Co., supra). In such case 
defendant’s twelfth point ought to have been affirmed. But the evi- 
dence of Davidson is, that it had ceased to be used as a shop before 
the insurance, and was to be removed and used for a dwelling ; it 
was soon after removed. 

It is said that “it was admitted that the erection of the new build- 
ing increased the risk ;” the fact was conclusively proved. There- 
upon it is urged that the risk of fire had been very much diminished 
by the removal of the shop and its change to a dwelling-house, and 
that it was a question for the jury whether the risk had not beén as 
much lessened by the removal as it was increased by the erection of 
the new building. This view was adopted by the court, and so much 
of the charge as relates thereto constitutes the eleventh assignment 
of error. Some respect should be paid to a contract of insurance. 
Here the assured warranted that he gave a “full and true exposition 
of all the circumstances in regard to the condition, situation, value, 
and risk of the property,” and the assurrer insured the policy on 
condition that “if after insurance the risk shall be increased by any 
means whatsoever, * * * and the assured shall neglect to notify the 
company of said increased risk,” such insurance shall be void. The 
risk was increased by act of the assured himself; the court instruct- 
ed the jury that notice was not given to the company, This instruc- 
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tion is not here for review, and the argument respecting it cannot be 
considered. How, then, could there be a recovery on the policy ? Is 
it according to the spirit of the contract, to say nothing of its letter, 
to set up the removal of a shop which he had warranted was not 
there? ‘The purpose of requiring a warranty is to dispense with 
inquiry, and cast upon the assured the obligation that the facts shall 
be as represented. Compliance with his warranty is a condition 
precedent to any recovery upon the contract. It is, therefore, that 
the materiality of the thing warranted is of no consequence. The 
assured, by his warranty, engages that whatever the condition of 
things when he makes his application, the facts shall ‘be as warrant- 
ed when the policy attaches.” Per Strong J, Ins. Co. vs. Arthur, 6 
Casey, 315. It would be hard to hold Horan to the letter of his ap- 
plication that no shop was near the house to be insured, he having 
promptly removed it. Justice demands that the warranty be treated 
as unbroken when the policy attached ; it is unconscionable to use its 
removal as a diminishing of risk and set-off against the increased 
risk from his violation of the conditions of insurance. The company 
did not undertake to insure the house on the basis that it was “in 
very close proximity to” a carpenter shop, and the assured must ac- 
cept this fact, or the consequences of a broken warranty. In another 
view the contract was made in reference to the situation and sur- 
roundings of the property. For a price paid by one party the other 
agreed to carry the risk. They did not agree that the assured may 
build on the adjacent vacant lot, making an unbroken line of build- 
ings, and remove a back building. It might be quite easy to satisfy 
most persons that the removal lessened as much as the new buildings 
increased the risk, but it would be hard to satisfy anybody that after 
such change the risk was the same as contracted for. The contract 
provides for notice, assent, or cancellation, in case of increased risk. 
After the change, the assurer, if notified, might have been willing to 
continue the insurance with or without additional consideration, or 
might have terminated the policy and refunded a ratable portion of 
the premium. It is not for the insured alone to change the contract, 
and the courts cannot do it for him. A setting up of some real or 
fancied lessening of risk, as a set-off against the increased risk by 
building up the vacant lot, could not have apprehended when the 
contract was executed. A company which would submit to such im- 
position would soon be overburdened, and its policies become worth- 
less to their holders. 

The proofs of loss are not set out in the paper book, and the 8th 
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and 9th assignments cannot be considered. The court having in- 
structed the jury that notice was not given to the company, no other 


assignments require remark. Judgment reversed, and a venire factas 
de novo awarded. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas of Cumberland County. 


McCLURE 


US, 


WATERTOWN FIRE INS. CO.* 


Whee a condition in a policy of insurance is unambiguous and reasonable, non- 
compliance therewith by the insured will not be excused by good faith on his 
part, or semble, even by xn honest but unsuccessful endeavor to fulfil the con- 
dition. 


Debt on a policy of fire insurance ona house at Shippensburg. 
The policy contained, inter alia, a clause providing that “if without 
written consent of the company first had and obtained, the dwelling- 
house or houses hereby insured become vacant by the removal of the 
owner or occupant, or cease to be occupied at the time of effecting 
this insurance, and not stated to the company and so expressed in the 
application, or if the risk shall be increased and the company not no- 
tified and written consent obtained thereto, * * * * this policy 
shall be null and void.” The application contained the following 
questions and and answers: “For what occupied? Dwelling. By 
whom? Tenant.” On the trial it appeared that the insurance was 
effected on November 13, 1876, the house insured being then occupied 
by one Hefflefinger, who held it under a lease frem the plaintiff for 
one year from April 18, 1876; that the building was burned Decem- 
ber 2, 1876, and the proofs of loss showed that it had been vacant for 


* Decision rendered June 23, 1879. From the Reporter. 
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some days before the fire. The plaintiff offered in evidence the lease, 
to be followed by proof that the tenant had vacated the premises 
without the knowledge or consent of the plaintiff, who, having heard 
that he intended to leave, had had an interview with him, the inter- 
view resulting in a promise from Heftlefinger to remain on the prem- 
ises until April 1, 1877; that the plaintiff had left Shippensburg in 
the full belief that Hefilefinger would remain on the premises ; that 
he returned before the fire, found that the premises had been vaca- 
ted in his absence, and at once attempted to obtain another tenant 
and notified the company’s agent. The offer was rejected on the 
ground that the question of the good faith of the plaintiff did not en- 
ter into the case, the obligation to keep the building occupied being 
by the terms of the policy absolute. The evidence having closed, 
Hermay, P. J., gave a binding instruction to find for the defendant. 
Verdict and judgment for defendant, and plaintiff took this writ. 


W. Tricxert, J. A.C. McCune, and W. L. Sapter, for Plaintiff in 
Ervor., cited, inte, alia, Gamwell vs. Ins. Co., 12 Cush., 167. 
S. Hepsurn, Jr., and S. Hepsurn, contra. 


Gorpon, J. 

The plaintiff accepted the policy subject to the express condition 
that it should be null and void “if without the written consent of the 
company first had and obtained, the dwelling-house or houses hereby 
insured become vacant by the removal of the owner or occupant, or 
cease to be occupied in the usual and ordinary manner that dwelling- 
houses are occupied.” ‘This provision became part of the contract. 
The company agreed to insure the premises at a certain rate, and the 
plaintiff in consideration thereof, on his part agreed thai the property 
should be occupied either by himself or his tenants during the run- 
ning of the policy, and if at any time it become vacant, then, and in 
that case this policy should be of no further force or effect. As this 
condition is unambiguous and reasonable, and as the plaintiff volun- 
tarily accepted it, prima facie, it would seem to be obligatory. What 
reason then has the plaintiff to give why it should not beso? The 
property certainly became vacant without the consent of the com- 
pany, and during that vacancy it was burned. Now in Ins. Co. vs. 
Kroeger, 2 Norris, 64, this court held that a provision in the policy, 
providing against the use of carbon oil in and about the insured build- 
ing was binding upon the insured, and this notwithstanding the 
knowledge of the company’s agent at the time of insurance that car- 
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bon oil was kept on the premises. It is therefore certain that provi- 
sions of the character of that under discussion are obligatory, and that 
their violation will avoid a policy of insurance. The cases are similar 
excepting only the objects embraced by the conditions. In the one 
case there was a prohibition of the use of carbon oil upon the prem- 
ises ; ‘in the other, a prohibition of the vacancy of the insured build- 
ing ; but in both, confessedly, the non-observance of the conditions 
increased the risk. Why then should the ruling of the one not apply 
to the other? It is urged that the plaintiff's tenant left the premises 
without his knowledge and consent, and that as soon as he discovered 
that fact he endeavored to procure a new one ; all this may be ad- 
mitted as true ; but then, who was to bear the risk in the meantime ? 
Not the company, for it had expressly provided that it would assume 
no such risk. What, then, mattered the good intentions of the plain- 
tiff? It is true, as said in the Western Ins. Co. vs. Cropper, 8 Casey, 
351, that the stipulations in a policy are intended for the benefit of 
the underwriters, and when they are obscure, they must be interpreted 
most favorably to the assured ; but, on the other hand, to refuse their 
enforcement when they are not obscure would be a denial of justice. 
Then again, it is not quite correct to say that such stipulations oper- 
ate wholly to the advantage of the underwriters, since, in consequence 
thereof, the assured obtains his policy at a lower rate than would be 
the case were the policy unconditional. Gamwell vs. Ins. Co., 12 
Cush., 167, is not in point. The defence there was not upon any con- 
dition in the policy, but upon an alleged increase of risk, occasioned 
by the vacation of the insured building, and also upon the further al- 
legation that the loss occurred through the culpable negligence of the 
assured. These were of course questions for a jury, and involved, 
among other things, the good faith of the plaintiff in his endeavors to 
procure a new tenant as soon as possible after the vacancy occurred. 
Such, however, is not the question which we have now to consider. It 
is not whether the risk was increased, or whether the plaintiff acted in 
good faith, but whether he complied with the condition which he had 
adopted by accepting the policy. The ruling of the court below is 
supported by Harrison vs. Ins. Co., 9 Allen, 231 ; Keith vs. Ins. Co., 
10 Ib., 228, and Corrigan vs. Ins. Co., 122 Mass., 298. The conclu- 
sion at which the court arrived, being thus abundantly supported by 
reason and authority, must be affirmed. 
Judgment affirmed. 
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SUPREME COURT OF OHIO. 


Error to District Court of Lucas County. 


FIREMAN’S INSURANCE CO., or Dayron, 


VS 


PARLEY C. HOLT, Recrrver or tHe Wasu. Wooten Mitts Co. 


A condition in a fire policy against subsequent insurance is not broken by the 
taking of subsequent policies by the insured which never took effect by reason 
of conditions therein contained. 

The receipt of payment on such subsequent void policies, is not matter of defense 
in an action on the prior policy. 


The action in the Court of Common Pleas was brought by Holt, 
Receiver of the Washington Woolen Mills Company, on a policy in- 
suring its property against loss by fire, issued by the Fireman’s In- 
surance Company of Dayton, on the 10th of July, 1868, between 
which time and the 8th of January, 1870, five additional policies were 
taken out by the Woolen Mills Company on the same property, all 
of which policies, if they were valid, were in force at the time the 
property was destroyed by fire, on the 27th of March, 1870. 

The policy issued by the Fireman’s Insurance Company, which was 
valid at its inception, and was the first insurance on the property, 
contains this condition: “And if the said assured, or their agsigns, 
shall hereafter make any other insurance on the same property, and 
shall not with all reasonable diligence, give notice thereof to this com- 
pany, and have the same endorsed on this instrument by the secretary, 
or otherwise acknowledged by them in writing, then this policy shall 
cease and be of no further effect.” The principle defense, and the 
only one that will be noticed, was that this condition had been broken 
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by the insured in taking out subsequent insurance, without the con- 
sent or knowledge of the insurer, on the same property ; and that 
the rights of the insured under the policy were thereby forfeited. 

One of the conditions common to the subsequent policies was, (quot- 
ing from one by way of example), that “if the property to be insured 
be held in trust, or on commission, or be a lease-hold interest, or 
equity of redemption, or if the interest in the property be other than 
the entire, unconditional and sole owenership of the property for the 
use and benefit of the insured, it must be so represented to the com- 
pany and expressed in the written part of the policy, otherwise this 
policy shall be void.” The condition in each of the others, if not in 
the same words, was in legal effect the same. 

After the destruction of the property, the companies that had is- 
sued the subsequent policies compromised with the insured, and paid 
a part of the amounts insured by them respectively, which was accepted 
in satisfaction of the whole. 

The reply to the defense above stated, was, that the subsequent 
policies “ were uncollectible, invalid and void, and were not other 
insurance on said property ; and so denies the averments of the answer 
in relation thereto.” 

There was a judgment for the defendant below in the Court of 
Common Pleas. On error prosecuted by the plaintiff below, the 
District Court found that the subsequent policies ‘‘ were not other 
subsisting and valid policies of insurance, and that they did not in 
law contravene or violate any conditions contained in the policy of 
insurance sued upon by the plaintiff, and that the same were not, and 
are notin fact and in law a bar to prevent the recovery by plantiff of the 
amount due to him on said policy of defendant.” The judgment of 
the Common Pleas was thereupon reversed, and judgment rendered 
in favor of the plaintiff below for the amount due on the policy. 

The finding and judgment of the District Court are assigned for 
error here. 


R. & E. T. Warre, for plaintiffs in error, citing Dayton Ins. Co. vs. 
Kelley, 24 Ohio St., 345; Forbes vs. Agawam M. F. Ins. Co., 9. Cush.. 
470; Pindar vs. Amer. Mut. Ins. Co., 12 Cush., 469; Gilbert vs. 
Phenix Ins. Co., 36 Barb., 372; Hutchinson vs. The Western Ins, 
Co., 21 Mo. 97 ; Couch vs. City Fire Ins. Co., 38 Conn., 181 ; Kim- 
ball vs. Howard Fire Ins. Co., 8 Gray, 33 (third parag.); McEwen 
vs. The Montgomery Co. M. Ins. Co., 5 Hill, 101 ; Security Ins. Co. 
vs. Fay, 22 Mich,, 467-473. 





214 Report of Decisions. [ March, 


The principle which we claim should prevail in the decision of this 
question.is that, under this clause in the policy, to make a notice to 
an agent notice to the company, the notice must, at least, be given to 
him in his capacity and in the line of his duty as agent and for the 
purpose of obtaining assent to the subsequent insurance ; and to 
make his action thereunder the action of his principal, the insured 
must not only be justified in assuming, under all the circumstances 
connected with the transaction, but have assumed that the agent had 
authority to act in this respect, and that the company, by his acts, 
waived further or other notice and gave the desired assent. 

And we further claim that there is nothing in the manner in which 
the proof shows this alleged knowledge was acquired by the agent, to 
justify the insured in supposing the defendant had given its assent 
any more than its dissent. This was not an instance in which it could 
be said that silence gave consent. 

The object of the provision concerning other insurance is to guard 
against the evils resulting and temptations arising from over insur- 
ance. And the right of insurers to cancel their policy, if the risk 
insured against has been increased, has never been questioned. It 
is well known that insurance companies will not, as a rule, take any 
risk upon property that is insured to its full value; and if they do, 
an increased premium is demanded equal to the increased risk. If 
the insured believes he has an insurance equal to the full value of 
his property, the increased risk to the insurer, under a valid policy, 
is the same, whether the other policies are afterwards found to be 
valid or void. 

A policy, valid upon the face of it, is good until it has been de- 
clared invalid by competent authority. The mere declaration or 
claim of the company issuing it will not make it invalid ; nor will 
the acquiescence therein of the insured make it so as against others 
who may be rightfully interested in the correct determination of 
that fact. 

A policy of this kind, then, has all the force and effect of a policy 
which cannot be disputed until it has been legally declared void ; 
and until that is done it as effectually annuls a prior policy issued by 
a company who have not received the required notice, as any other 
policy could. And this prior policy having been once annulled can- 
not again be restored to a binding, actionable policy, by any asser- 
tion against or suspicion cast upon the validity of the subsequent 
policy. The company issuing the first policy have as decided an in- 
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terest in the correct determination of any question effecting the 
validlty of the other policy as the parties to it. Their status has 
been changed by the issuing of it, and they have acquired new rights, 
which should not again be disturbed by the mere whim or connivance 
of the immediate parties to the other policy. To permit otherwise 
would open wide the door for fraud to enter. 

The subsequent insurance was regular, and the several policies did, 
in fact, constitute other insurance upon the property, so long as the 
companies issuing them recognized them as valid and took no steps 
to avoid them. No notice having been given the defendant within a 
reasonable time, their policy by its own terms ceased and became void. 
After the loss the other companies thought they had discovered 
the existence of certain facts which would justify them in claiming 
their policies void and refusing payment. The insured claimed that, 
notwithstanding these facts, there were still reasons why these poli- 
cies were valid, and that upon a full investigation of all the facts and 
circumstances connected therewith the companies would be held 
liable thereon. Each party was, however, in doubt as to the result of 
such an investigation, and concluded it safest for both to yield some- 
thing, and so a compromise was effected by which the insurers agreed 
to pay and the insured agreed to accept, in full settlement, a less 
amount than the face of the policies. This does not prove that the 
policies were void or even voidable, but it does show that.the parties 
agreed they should represent valid insurance for at least the amount 
paid The amount of this subsequent insurance is immaterial. 

But it may be said that a policy which can be avoided by the 
company issuing it, on the ground of fraud, has never had a legal 
existence, and can therefore have no effect upon the rights of third 
parties. This may be true as regards a policy void upon the face of 
it, and possibly as to one that has been actually and legally avoided ; 
but it is not true as regards one that has not been avoided, and can 
only be after a reference to extrinsic facts. 

Carpenter vs. Providence Wash. Ins. Co., 16 Peters, 495 ; Bigler 
vs. New York Cent. Ins. Co., 20 Barb., 635 ; ditto 22 N. Y., 402; 
Jacobs vs. Equitable Ins. Co.,19 Upper Canada, 250; David vs. 
Hartford Ins. Co., 13 Lowa, 69 ; Hubbard vs. Hartford Fire Ins. Co., 
33 Iowa, 325 ; Rising Sun Ins. Co. vs. Slaughter, 20 Ind., 520. 

The burden of proof was on the plaintiff below to prove that all 
of the subsequent insurance, not directly permitted by the defend- 
ant’s policy, was void. 
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Osporn & Swatne for Defendant in Error. 
An agent to whom is intrusted the power of negotiating insurances, 
(and that means making the contract of insurance for his principal,) 
has the power to alter and amend and waive the terms and conditions 
of the policy, and to do everything necessary to complete the contract. 
His acts, admissions and conduct, in and about the business of his 
agency, are binding upon his principal, and the latter is estopped 
from asserting the contrary. 

The knowledge of matters affeeting or controlling the subject mat- 
ter of the agency, coming to the agent in the course of his employ- 
ment is held to be knowledge of the principal. Dayton Ins. Co., vs. 
Kelly 24 O. St., 345; Rowley vs. Empire Ins. Co., 36 N. Y., 550. 

That the knowledge of the agent is the knowledge of the corpor- 
ation would seem to be not only true in principle, but abundantly 
sustained by authority. It must necessarily follow if a corporation 
can only act by agents, that it can only have notice by and through 
its agents, and that the knowledge of an agent in whatever manner ac- 
quired, is the knowledge of the corporation. Distilled Spirits, 11 
Wallace, 366 ; Hart vs. Farmer’s and Mechanic’s Bank, 33 Vermont, 
252 ; Miller vs. Mutual Benefit Life Ins. Co., 31 Iowa, 216-225 ; Mar- 
tin vs. Madison County Mutual Ins. Co., 11 Barb., 624; Sexton vs. 
Montgomery Co. Mutual Ins.Co., 9 Barb., 191 ; McEwen vs. Mont- 
gomery Co. Mutual Ins. Co., 5 Hill, 101; Rowley vs. Empire Ins. 
Co., 36 N. Y., 550; Viele vs. Germania Ins. Co., 26 Iowa 9, 60; 
Peoria M. & F. Ins. Co., vs. Hall, 12 Mich., 202-213 ; Roberts vs. 
Continental Ins. Co., Supreme Court Wisconsin, Jan. Term 1877; 
Geib vs. Ins. Co., 1 Dillon, 47 448 8th Circuit Court ; May on Insur- 
ance, Page 450. 

We contend that these principles are decided in the cases and ap- 
plicable to the one before the court. 

1. That as the agent of the defendant received knowledge of any 
matter lying within the scope of his agency, it is presumption of law 
that he communicated it to his principal. 

2. That the knowledge of facts in the breast of an agent touching 
his trust, is notice to his principal. 

As to the New York cases prior to the case of Rowley vs. Empire 
Ins. Co., the tendency of the courts was to hold the liability of com- 
panies to the strict authority conferred upon the agent, and to hold 
the insured liable for any defects of power. But since that decision 
the New York authorities now hold a contrary doctrine, and where 






1880.] Fireman’s Ins. Co. vs. Holt, Receiver. 217 


the agent is clothed with apparent power, to make the companies 
liable for his acts. 

The Massachusetts cases stand apart by themselves and breath a 
spirit of sternness toward the assured, in marked contrast with the 
tone of decision in New York cases, and still more so with that pre- 
vailing in the Western States. 26 Iowa note, page 74. 

The facts then are beyond any dispute that the five companies 
whose double insurances are relied upon, were deceived by the con- 
duct of the insurers, and that too, in a point which they declare shall 
make void their policies. 

When a defense is interposed by an insurance company founded 
upon a condition making “ other ” or “double insurances” to avoid 
the policy, may the plaintiff reply by showing that the said other or 
double insurance was itself incapable of being enforced ? 

We affirm that the law is now well settled by along list of author- 
ities, that such a defense may be opposed by such a reply. 

The question is one which has received judicial determination in 
quite a large number of modern cases, but not all uniform. Stacey 
vs. Franklin Fire Ins. Co., 2 Watts & Sergeant, 506 ; Rising Sun Ins. 
Co., vs. Slaughter, 20 Indiana, 520 ; Hubbard vs. Hartford Ins. Co., 


33 Iowa, 325 ; Jackson vs. Mutual Ins. Co., 23 Pickering, 418 ; Clark 
vs. New England Mut. Ins. Co., 6 Cush., 342 ; Forbes vs. Agawam 
Mut. Ins. Co., 9 Cush., 470 ; Hardy vs. Union Mut. Ins. Co., 4 Allen, 
217 ; Kimball vs. Howard Mut. Ins. Co., 8 Gray, 33; Gale vs. Bel- 
knap Mut. Ins. Co., 41 N. H., 170; Obermyer vs. Globe Mut. Ins. 
Co., 43 Mo., 573 ; Knight vs. Eureka Ins. Co, 268 St. 671. 


Gitmorg, C. J. 

If the subsequent policies taken out by the insured constitute 
breaches of the condition against further insurance contained in the 
policy sued on, the District Court erred in reversing the judgment of 
the Common Pleas ; if not, there is no error. 

The insurer held the affirmative of the issue made by the plead- 
ings on this point ; and as it was insisting that the insured had for- 
feited all rights under the policy, by the breach of a condition inser- 
ted therein for its own benefit, it was bound to strictly prove that the 
condition had been broken. 

The evidence upon which it relied for this purpose, consisted of the 
several subsequent poligés procured from other companies by the 
insured, on the same property, without the knowledge or consent of 
the defendant below. 
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By conditions contained therein, each of these subsequent policies 
requires that “if the interest in the property be other than the entire, 
unconditional and sole ownership of the property for the use and 
benefit of the insured, it must be so represented to the company and 
expressed in the written part of the policy, otherwise the policy shall 
be void.” The bill of exceptions shows that prior to the issuing of 
the subsequent policies the insured conveyed the property covered 
by all the policies, by a deed absolute on its face, to one Amos 
Babcock. 

In each of the subsequent policies, the insured is described in the 
written part thereof as the owner of the property, without qualfication. 

The record does not show that the insurers, issuing the subsequent 
policies, had any notice or intimation that this description of owner- 
ship was false. Under these circumstances, as between the parties to 
them, neither of these subsequent policies ever took effect : they 
were void abinitio. Mutual Assurance Society vs. Holt, 29 Gratt., 612. 

Counsel for plaintiff in error admit'that this may be true as regards 
a policy void upon the face of it, and possibly as to one that has been 
actually and legally avoided, but claim that it is not true as regards 
one that has not been avoided, and can only be after a reference to 
extrinsic facts. 

They ask: “Who is to determine whether such a policy can be 
avoided or not?” The answer is, that if a policy is voidable on its 
face at the election of the party issuing it, such a party alone can 
elect to avoid it, and until the election is made the policy would be 
regarded as obligatory upon the parties to it; and-the same rule 
would apply if the fact that the policy was voidable was made to 
appear by admissible extrinsic facts. But the doctrine applicable to 
avoidable policies has no place here. Each of the subsequent policies 
in question is valid upon its face, and prima facie binding on the 
parties to it. And by the terms of the condition upon which its 
character in this respect depends, it must be either valid or void as 
between the parties, and it can occupy no middle ground. 

Having already said that the subsequent policies never took effect 
between the parties, by reason of the breach of the conditions there- 
in contained, we hold that the condition against further insurance 
in the policy sued on was not broken by such subsequent policies. 
The condition contemplates subsequent va/id insurance, and is not 
broken by an attempt to obtain further insurance, which was, in legal 
effect, all that was done by the insured in this case. 

But notwithstanding this is so, counsel for plaintiff in error further 
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claim that the compromise and settlement made by the Woolen Mills 
Company, with the companies making the subsequent insurance, 
estops the plaintiff below from setting up or claiming, as against the 
defendant below, that the subsequent insurance is void, and did not 
constitute such other insurance as entitled the defendant to notice 
thereof There are authorities which are entitled to very great respect 
that sustain this view. Carpenter vs. Providence Insurance Co., 19 
Peters, 495 ; Bigler vs. N. Y. Cent. Ins. Co., 22 N. Y., 402 ; Jacobs vs. 
Eq. Ins. Co., 19 Upper Canada,250. 

But supported as it is by these authorities, we cannot sanction the 
doctrine contended for. In the absence of fraud, which is not claimed, 
there are no facts shown upon which to found an estoppel. 

The attempt to obtain further insurance did not of itself prejudice 
the insurer. If it be said that the belief that it had obtained further 
insurance was calculated to make the agents of the company, and 
owners of the property less anxious for its preservation, or less watch- 
ful in protecting it, and tha@ this increased the insurers risk, and was 
bad faith toward and prejudicial to the insurer, the answer is that 
none of these things can be presumed, and there is no evidence tend- 
‘ing to prove them. There is no principle upon which the compromise 
and settlement by the parties of the subsequent void policies can 
work an estoppel. The fact that the subsequent insurers may have 
regarded their policies as valid or voidable, did not make them 
so ; and the fact that the insured received a part or the whole of the 
amount insured by them, did not prejudice the defendant below, nor 
estop the insured from proving that the subsequent policies were 
void. 

The rights of the parties under the policy sued on became fixed at 
the time the loss occurred, and could not be affected by what was 
subsequently done between the insured and third parties. 

We hold, therefore, that the receipt of payment on the subsequent 
void policies is not matter of defense to an action on a prior policy. 

This view is sustained by the weight of authority in this country. 
See Stacy vs. The Franklin Ins. Co., 2 Watts and Serg., 506 ; Jack- 
son vs. Mass. Mut. Ins. Co., 23 Pick., 418 ; Philbrock vs. New Eng. 
Ins. Co., 37 Me., 137 ; Lindley vs. Union Mut. Ins. Co., 65 Me., 368 ; 
Gale vs. Belnap Ins. Co., 41 N. H., 170; Gee vs. Cheshire Co. Mut. 
F. Ins. Co., 56 N. H., 65 ; Schench vs. Mercer Co. Ins. Co., 4 Barb., 
448 ; Thomas vs. Builders M. F. Ins. Co., 119 Mass., 121 ; Sutherland 
vs. Old Dominion Ins. Co., 8 Ins. Law Jour., (No. 3) 181 ; Hubbard 





220 Report of Decisions. [ March, 


& Spencer vs. Hartford F. Ins. Co., 33 Iowa, 325 ; 29 Gratt., supra ; 
Knight vs. Eureka Ins Co., 26 Ohio St., 664. 


Finding no error on record, the judgment of the District Court is 
affirmed. 


COURT OF APPEALS OF NEW YORK. 


STANDARD OIL CO., Respondent. 
Us. 


AMAZON INSURANCE CO., Appellant.* 


The Supreme Court of New York has discretionary power to grant a new trial with 
or without exceptions being taken, for errors of law, or excessive or unjust 
verdicts, but the Court of Appeals can deal only with questions of law, upon 
exceptions duly taken. ‘This power has not been enlarged by Section 999 of 
the New Code. 

Judgment affirmed. 


Henry L. Bornert, for Appellant. 
Samuet Hann, for Rexpondant. 


Eanrt, J. 

After the verdict in this case, the defendant moved for a new trial 
upon the minutes of the judge before whom the trial was had, and 
the motion was denied. Judgment was then entered upon the ver- 
dict, and the defendant then appealed from the order denying 
the new trial, and from the judgment, to the General Term, and 
there both the order and judgment were affirmed. It then appealed 
to this court. : 

There is but one exception in the case, and that is to the exclusion 
of a question by defendant to one of its witnesses, whether “an 
average clause in a policy is favorable or unfavorable to an insurance 


* Decided, January 13, 1880. 
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company.” Iam unable to perceive how the question was material? 
and I have no doubt it was properly excluded. 

But the learned counsel for the defendant claims that there were 
errors in the charge of the Judge ; that the verdict was perverse, 
excessive in amount, and contrary to the law and the evidence ; and 
he contends that these errors can be reviewed here, without any ex- 
ceptions. For such errors the Supreme Court has ample power to 
grant new trials, and in the excercise of-its discretion it can grant 
new trials, although no exceptions were taken upon the trial. But 
this court can review judgments and grant new trials only for errors 
of law, and such errors must be pointed out by exceptions taken at 
the proper time. Such has been the uniform practice of this court, 
and no decision to the contrary can be found. In Oldfield vs. N. Y., 
and H. R. R. Co., 14, N. Y. 310., where a similar claim was made, 
Comstock, J. said : “The remaining points of the appellant’s counsel, 
that the damages were excessive, and that the verdict was against 
evidence and against the law of the case as laid down at the trial, 
were properly addressed to the Supreme Court, which could reverse 
the judgment and grant a new trial on those grounds. But this 
court has no such power. Where a trial and general verdict have 
been had, we can deal only with questions of law upon exceptions 
duly taken, and we cannot correct the esrors of the jury.” 

It is claimed, however, that whatever the rule may formerly have 
been, it has been changed by the New Code, Section 999 of which 
provides that the judge presiding at the trial may entertain a motion. 
upon his minutes, to set aside a verdict and grant a new trial upon 
exeeptions, “or because the verdict is for excessive or insufficient 
damages, or otherwise contrary to the evidence or contrary to the 
law.” The words “contrary to the law” are new. But they confer 
no new power ; the Supreme Court always had that power. It was 
frequently exercised, and the right to exercise it was never disputed. 
(Macy vs. Wheeler, 30 N. Y., 231; Alger vs. Duncan, 39 Id. 313.) 

The judgment must be affirmed, with costs. 

All concur, except Forerr, J. absent. 
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SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court Monroe County. 


ELIJAH N. REDMAN er au. Appellanis. 
Us, 


HARTFORD FIRE INS. Co., Respondeent. 


The application, which was made a warranty and part ot the policy, covenanted 
that its statements should be a ‘just and full exposition ot all the facts ang 
circumstances in regard to the condition, situatiou, value and risk of t 
perty to be insured, so far as the same are known to the applicant, and are ma- 
terial to the risk.’’ It stated that the machinery was regularly oiled with lard 
and sperm oil by the engineer and miller. During the life of the policy an- 
other oil was constantly used, and another party oiled the machinery, 


Held, that the last clause in the application qualified the preceding, and restricted 
the warranty to such statements as were known to be talse and were ma- 
terial. 

The burden of proof was on the company. 

Judgment reversed. 


J. S. Wurre & W. F. Viras for Appellents. 
J. W. Lusk & J. C. Spoonzr for Respondent. 


Action on a policy of insurance issued by the defendant on certain 
machinery of the plaintiffs, in their flouring mill in the city of Pres- 
cott. A written and printed application for the insurance, signed by 
the plaintiffs, preceded the policy. This application is in the usual 
form of questions by the insured, relating to numerous matters 
supposed to affect the risk, and the answers of the plaintiffs thereto. 
It closes with the following stipulation: “And the said applicant 
hereby covenants and agrees to and with said company, that the 
foregoing is a just, full and true exposition of all the facts and cir- 
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cumstances in regard to the condition, situation, value and risk of 
the property to be insured, so far as the same are known to the ap- 
plicant, and are material to the risk, and the same is hereby made a 
condition of the insurance and a warranty on the part of the assured.”’ 
The policy provides that the application “shall be considered a part 
of this policy and a warranty by the insured.” 

On the trial the court nonsuited the plaintiffs,and judgment against 
them was entered accordingly. The case is sufficiently stated in the 
opinion. 

The plaintiffs appeal from the judgment. 


Lyon, J. 

When the case of Blumer vs. Phoenix Ins. Co., (N. W. Rep. of 
Sept. 11, 1878,) was decided, a majority of the members of the court 
were of the opinion that positive and unqualified statements of the 
insured contained in the application for the insurance, in respect to 
the precautions used against fire although in the present tense, are, 
in general, continuing or promissory undertakings in the nature of 
express warranties, if made so by the contract ; and that a failure by 
the insured to continue such precautions during the term of the 
policy is fatal to the contract. A reargument of that case has been 
ordered, and will probably be had at the nextterm. We do not wish 
to decide the question there involved before the case is reargued, 
and we do not find it necessary to do so on this appeal. For the 
purposes of this case it will be assumed that Blumer vs. Ins. Co., 
was correctly decided in the first instance, and the case will be con- 
sidered from that stand-point. 

The nonsuit was ordered on the ground that the uncontradicted 
evidence proved that the contract of insurance had been forfeited 
and the insurer released therefrom, for the following reasons, and 
those only. Two of the interrogatories in the application for insur- 
ance and the answers of the plaintiffs thereto, are as follows : 

“What material is used for lubricating or oiling the bearings or 
machinery ? A. Lard and Sperm oil. Is the machinery regulary oiled ? 
If so, by whom and how often? A. Yes, by engineer and miller as 
often as necessary.” The evidence seems to show conclusively that 
during the whole life of the policy an oil known as “ Fire Engine Oil” 
was constantly used in the mill for lubricating purposes, and that the 
machinery was not usually oiled by the engineer or miller, but by 
another person specially employed by the plaintiffs for that purpose. 

The learned circuit judge held that the answers to the above ques- 
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tions were absolute and continuing undertakings in the nature of ex- 
press warrantees, and that the failure by the plaintiffs to use lard and 
sperm oil, and to have the machinery oiled by the engineer or miller, 
invalidated the contract of insurance and released the defendant from 
any and all obligations under it. Hence, the non-suit. This ruling 
ignored the questions whether the plaintiffs knew that there had been 
a departure from the requirements of the contract in respect to the 
oil used for lubricating purposes, or the person who used it, and 
whether the risk or hazard of fire was thereby increased. 

By the terms of the policy, the application is made a part of it. 
The two instruments are, therefore, parts of the same contract, and 
must be construed together, as though all of the statements and 
stipulations contained in each were written in one instrument. Hence, 
the stipulation at the close of the application must be treated as if 
written in the policy. 

It is manifest that such stipulation is not qualified or changed by 
anything in the policy. The condition herein that the application 
shall be considered a warranty by the assured, means just such a 
warranty as is stipulated in the application—no more and no less, 
Were this doubtful, the fact that the application came under the im- 
mediate scrutiny of the assured while negotiations for the insurance 
were pending and the policy did not, would resolve the doubt by 
making the stipulation in the application controling. Hence, the 
case turns entirely upon the construction of the stipulation in the 
application. 

Counsel for defendant maintained that the first clause of the stipu- 
lation, to wit : that “the foregoing is a just, full and true exposition 
of all the facts and circumstances in regard to the condition, situa- 
tion, value and risk of the property to be insured,” is not qualified or 
affected by the next sentence—“ so far as the same are known to the 
applicant and are material to the risk”—but that such sentence is an 
atiditional stipulation that the insured have stated in the application 
all facts known to them, which are material to the risk, although the 
information is not called for in the interrogatories. If this is the 
eorrect construction the plaintiffs covenanted against both the suggestio 
faisi and the suppressio veri, and it would seem to follow that a breach 
of the covenant in either respect would be fatal to the contract under 
the last clause of the stipulation, which reads, “and the same is here- 
by made a condition of the insurance and a warranty on the part of 
the assured.” But the defense does not rest upon any alleged con- 
cealment of facts material to the risk and known to the plaintiffs, but 
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upon their false affirmations, or their failure to comply with continu- 
ing or promissory undertakings, in respect to the precautions used, 
or to be used, against loss by fire of the insured property. Hence, the 
construction contended for would render the words, “so far as the same 
are known to the applicant and are material to the risk,” entirely im- 
material and inapplicable in the present case. 

Omitting these words from the stipulation, there remains a posi- 
tive ur.qualified covenant, that the statements contained in the appli 
cation are true. This would make the case substantially like the 
Blumer case, and would sustain the non-suit on the hypothesis as- 
sumed at the outset. 

On the other hand, counsel for the plaintiffs maintain that the 
words, “so far as the same are known to the applicant and are 
material to the risk,” contained in the stipulation, qualify and limit 
the preceding clause, and restrict the condition and warranty therein- 
after mentioned to such statements in the application as were material 
to the risk, and known to the plaintiffs to have been false. Under 
this construction, the contract cannot be declared void unless it is 
made to appear, not only that the application contains some false 
statement of fact, but that the insured knew it to be false, and that 
the same was material to the risk. And as to a promissory or con- 
_ tinuing statement or undertaking, true when made, but afterwards 
departed from, it must appear that the change increased the risk or 
hazard of loss, or it is immaterial. 

It seems obvious that one of the constructions contended for must 
be adopted, and the question is which of the two is the more reason- 
able and just? In determining this question we shall enter into no 
minute analysis of the stipulation or indulge in any extended discus- 
sion. There are afew general considerations which control our judg- 
ment, and these will be very briefly noticed. 

In the first place, we think there is no authorized rule of construc- 
tion which will permit us to hold that the stipulation may be extendéd 
to facts and circumstances concerning which no interrogatory is pro- 
pounded in the application. More than one hundred questions are 
propounded therein to the plaintiffs, calling for most minute informa- 
tion upon every matter which would seem to be of any interest to 
the insurer, and there is no general interrogatory calling for infor- 
mation in respect to matters not specially inquired after. Under these 
circumstances the plaintiffs might well have believed that every fact 
which the insurer deemed material to the risk was specially called 
for, and that the stipulation was only intended to bind them to good 
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faith in their answers to the interrogatories propounded to them. 
We think any intelligent and prudent business man would have so 
understood it. The stipulation was framed by the insurer, and had 
it been intended to require the insured to go beyond the interroga- 
tories, and disclose facts not called for therein (if any existed) material 
to the risk, a general interrogatory calling for such facts would have 
been inserted ; or at least, the stipulation would been framed to ex- 
press that intention more clearly. We cannot assume that the insurer 
would leave its intention in that behalf to rest in uncertain and 
doubtful inference when it was so easy to express it clearly and un- 
mistakably. If these views are correct, they are fatal to the con- 
struction claimed on behalf of the defendant. 

Moreover, that construction would work a forfeiture of the contract, 
and it is a maxim that, in a doubtful case, the construction should be 
preferred which will save the contract rather than one which will 
destroy it. 

The use of the word warranty in the stipulation is not very signifi- 
cant ; certainly, it does not control the construction. There may be 
a warranty without the use of the word, and its use may not in every 
case create one. The vender of a horse who represents to the pur- 
chaser that the animal is sound, the purchaser relying upon such 
representation, warrants the soundness of the horse, although he does 
not use.the word warrant. But unless the representation is material 
it is no warranty. On the other hand, if the vender warranis the 
horse sound, so far as he knows, that is no warranty in the legal sense 
of the term, and he can only be held liable for an unsoundness on 
proof that he knew the fact. That is, he is not liable as a warrantor, 
but only for his fraudulent and false representation. And here, too, 
the representation must be material, that is to say, it must have been 
an inducement to the contract, or there is no liability. So the stipu- 
lation under consideration, notwithstanding the use of the word 
warranty, may, without doing violence to the language employed, be 
construed as merely an agreement against false and fraudulent 
material statements in the application. Regarding the statements 
upon which this case turns, as continuing or promissory representa- 
tions, the same elements of knowledge by the plaintiffs that they 
were false or have been departed from, and of materiality, must be 
proved to exist, or the contract cannot be held void. 

For the reasons above suggested, and because we believe that to 
be the more natural and reasonable construction of the language 
employed in the stipulation, we adopt the construction claimed on 
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behalf of the plaintiffs. This is substantially the construction given 
to a similar clause in a policy in Houghton vs. Ins. Co., 8 Met., 114. 

We hold, therefore, that to escape liability on the policy, the 
defendant must show that the use of “Tire Engine Oil,” instead of 
lard and sperm oil, was known to the plaintiffs, and increased the 
risk ; or that the risk was increased by the fact that some person 
other than the engineer and miller usually oiled the machinery. 

The judgment of non-suit cannot be sustained unless such condi- 
tions of knowledge and materiality were conclusively proved. That 
they were not will scarcely be denied. Besides, testimony offered by 
the plaintiffs to negative the existence of one of these conditions was 
rejected. The judgment must be reversed for the following reasons : 

1. The testimony tended to prove that the plaintiffs believed that 
the oil used in their mill for lubricating purposes, although denomi- 
nated “ Fire Engine Oil,” was a compound composed mainly of lard 
and sperm oil. We think the testimony was sufficient to send that 
question of knowledge to the jury. 

2. The court rejected testimony which, had it been received, might 
have tended to show that the oil used in the mill during the life of the 
policy was as good and safe as lard and sperm oil. The evidence 
should have been received on the question of the materiality of the 
statement on that subject in the application. 

3. There does not appear to be any evidence that the machinery 
was not properly oiled by the person employed for that purpose. If 
it was properly oiled, the representation in that behalf although false, 
isimmaterial. The burden was upon the defendant to show the 
materiality of the statement, and it failed to do so. . 

Judgment reversed and cause remanded for a new trial. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


Promissory stipulations as to the future have an exceptional prominence in 
the insurance contract, owing to the peculiar and continuing character of 
the undertaking. While in the nature of many contracts such stipulations 
can either have no place or be at best the mere expression of an opinion, 
here they may partake of the nature of conditions precedent as fully as con- 
ditions relating to existing facts. Still even in insurance there is this differ- 
ence observable between the two: A representation as to existing facts is 
either false or true ; that as to a matter in futuro, may be either of the na- 
ture of an intention or belief, or it may be an express stipulation that the 
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insured will cause the representation to be complied with. . Hence arise two 
sets of issues in the construction of insurance policies; first the question 
whether the stipulation relates simply to existing facts, and is merely descrip- 
tive or whether it relates to the future ; second, if the latter, whether it is 
the expression of a mere opinion or intention on the part of the insured, or 
is a promissory undertaking. To these may be added a third source of em- 
barrassment, which isinvolved in them, to wit : whether the statement is of 
the nature of a warranty, or simply a representation. Angell, 3 150 says: 
‘*There is in the general law of insurance, a distinction to be drawn be- 
tween promissory positive representations, and representations of expecta- 
tion or belief ; the former being positive engagements that certain material 
facts shall or will exist ; and the latter being merely expressions of expecta- 
tion or belief that they will or do exist. It is easily comprehended that un- 
less in the former case facts take place, substantially corresponding with 
those specified, the underwriter shall not be liable on the policy. The lat- ° 
ter implies no stipulation of the sort, and a non-performance accordingly can 
only avoid the policy in cases of actual fraud.” 

In order that promissory stipulations in the application should be war- 
ranties it must appear that they have been made the basis of the contract 
between the parties, either by incorporation in the policy itself or by such 
reference as shall make them a part of it. The contract must appear to 
have been made expressly on the faith of such stipulations ; this is the es- 
sence of the warranty. ‘The use of that term itself is not essential ; the 
question is, was the contract entered into on the strength of the stipulations ; 
if so the question of their materiality has no place. As has repeatedly been 
said by the courts, the parties have agreed by their contract to make 
them material, and we cannot make a new contract for the parties. Other- 
wise they are mere representations, whose truth or falsity will not affect 
the contract, unless it appear that they were material to the risk and 
must be presumed to have influenced the mind of the underwriter in de- 
ciding upon its acceptance. 

Although the application may be made a warranty by the express terms 
of the policy, if it appears from the language employed in either, that any 
statement therein is to be regarded simply as a representation, this construc- 
tion, as in the case above, will prevail. This is the common doctrine of 
the law of contracts, and is frequently to be met with in the case of the 
sale of articles, where the nature of the assurance given as to the future 
showed that it could not have been intended as an absolute warranty. 
Thusin Jackson vs. Wetherill, 7 Serg. & R., 480, the seller told the pur- 
chaser of a horse that he was sure that the horse was perfectly safe, etc., 
it was held to be simply an affirmation of the quality. So where the horse 
was represented to be of a certain age, coupled with the information that 
the statement was based on a written pedigree received by the vender, it 
was held no warranty in Dunlop vs. Waugh, Peake, 123. Even a general 
warranty will not extend to defects perfectly obvious to the senses, (1 Chit- 
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ty, 644, and cases cited,) and the express stipulation that a statement is a 
warranty will not make it such where the idea of a warranty would be in- 
consistent, as where one warrants a statement true to the best of his knowl- 
edge and belief, he in the nature of the case guarantees nothing as to the 
correctness of the statement. In the absence of fraud such a representa- 
tion will not avoid acontract whether true or not. This doctrine is applied 
by the court to the case above. The case of Garcelon vs. Ins. Co., 50 Me., 
580, was very similar to the presentone. The application stated that there 
was ‘‘plenty of water upon the premises, and force pumps, and well venti- 
lated,” and that it contained a ‘‘ just, full, and true exposition of all the 
facts and circumstances in regard to the condition, situation, value and risks 
of the property to be insured, so far as the same are known to the appli- 
cant and are material to the risk.” The application was made a warranty. 
The court held that it was doubtful if from the language used the answers 
could be regarded as warranties, but that in any view taken in connection 
with the application they must be regarded as qualified by the statement, 
‘so far as material to the risk,” and must be shown to be so in order to be 
available, thus reducing their effect to that of simple representations. 

It seems not to have been disputed in the present case that the answers 
concerning the oiling of the machinery related to the future as well as the 
present, although the questions are in the present tense. In such cases it 
is not always easy to determine whether the representation relates simply 
to an existing fact, and is a mere matter of description, or to the future, and 
this must be decided usually by the special character of the interrogatory 
and its presumed bearing on the risk. Statements concerning watchman 
on the premises and facilities for extinguishing fires are usually held to be 
continuin,. In Bloomer & Bliss vs. Phoenix Ins. Co., 7 Ins. Law Journal, 
833, it was held that a statement that there was no watchman, but two or 
three hands slept in the mili, was promissory, and a subsequent abandon- 
ment of the custom forfeited the policy. The application also inquired 
what kind of oil was used, and the response was whale oil, followed by an 
express agreement that no coal oils should be used. It was held, that the 
absence of such an agreement in the case of the watchman did not affect 
its continuing character. Seealso Ripley vs. Autna Ins. Co.,30 N. Y., 136; 
First Nat. B’k. vs. Ins. Co. of N. A., 50 N. Y., 48. It was held in the 
former that ‘‘ there is a watchman in the mill nights,” did not necessarily 
imply every night. On the other hand the description of a building insured 
as a dwelling is not a warranty that it is occupied as such, Browning vs. 
Home Ins. Co. of Columbus, 7 Ins. Law Journal, 428. In Billings vs. Tol- 
land Co. Ins. Co., 20 Conn., 1389, a statement that the barns were ‘‘ used 
for hay, straw, grain unthreshed, stabling and shelter was held to be sim- 
ply descriptive and did not limit their use for other appropriate pur- 
poses. 

The doctrine that promissory warranties are conditions precedent has 
not the universal sanction of the courts. In James vs. Lycoming Ins. Co., 
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4 Ins. Law Journal, 9, the court says: ‘‘ Promissory warranties may be ex- 
press or implied ; but they usually, not always, have respect to the happen- 
ing of some future event or the performance of some future act, in which 
case they are usually held to be conditions subsequent and subject to a rea- 
sonable construction to effect the intention of the parties as evidenced by 
the language employed, the subject matter and the surrounding circum- 
stances. Decided cases may be found in which courts have denied that 
there is any difference between an affirmative warranty and a promissory 
condition or stipulation ; that the latter as well as the former must always 
be regarded as conditions precedent on the literal truth or fulfillment of 
which the validity of the entire contract must depend, but it is evident that 
the rule, if it be one, which is not admitted, must be subject to many ex- 
ceptions, as otherwise the greatest injustice would be done to the insured 
by the modern practice of crowding policies of insurance with stipulations 
imposing almost innumerable conditions, covenants and agreements provid- 
ing for a forfeiture of the indemnity.” This language was used with refer- 
ence to a clause forbiding repairs, which it was held was not violated by 
making repairs absolutely required. 





Levi vs. Columlia Life Ins. Co. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURL 


vs. 


COLUMBIA LIFE INS. CO.* 


When judgment is rendered against a corporation by one court while a suit is 
pending against the same corporation in another court which has for its ulti- 
mate object the dissolution of such corporation and the placing of its affairs 
in the hands of a receiver for settlement of its business and the distribution of 
its assets among its creditors, execution will not issue on such judgment. ‘The 
judgment-creditor must present his judgment for allowance to the court which 
has charge of the administration of the estate. 


That court which first obtains jurisdiction of the res or assets of a defendant, 
must proceed therewith uninterrupted by any other tribunal. 


The effect of the institution of proceedings against an insurance company by 
the superintendent of the insurance department of Missouri, which look to the 
dissolution of the company and the winding-up of its affairs, is to vest the 
court in which they are instituted with jurisdiction over its assets, and no 
other court will interfere with its control over those assets by execution. 


On the 28th of April, 1877, Abram Levi, a citizen of Louisiana, 
commenced an action on which summons issued returnable to the 
September, 1877, term of this court, against the Columbia Life In- 
surance Company. Summons was served on the company, May 2, 
1877. The action was founded on policies of insurance on the life of 
one Morisson, deceased, issued by the defendant ‘and duly assigned 
to Levi. September 27th, 1877, judgment was rendered by default 
in favor of Levi'and against the Columbia Life Insurance Company. 
Judgment was in usual form, concluding “and that execution issue 
therefor.” 

On November 8, 1879, Lewis, Public Administrator of St. Louis, 


* Decision rendered November, 1879. From Central Law Journal. 
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presented a petition to this court, reciting the judgment, that it was 
unsatisfied, that Levi had since died, that the judgment is an asset in 
his hands and that it had become his duty to revive same and enforce 
the lien thereof against the real estate belonging to defendant at date 
of its rendition, and such further lien as the law attaches thereto by 
virtue of such judgment ; that defendant was dissolved as a corpora- 
tion by decree of the Circuit Court of St. Louis, October 17, 1877, 
and one Alexander appointed receiver, and as such has possession of 
the property of said company remaining undisposed of ; that he has 
sold and disposed of various pieces of real estate upon which said 
judgment operated as a lien, and has yet in his possession certain 
other valuable real estate situate in St. Louis, upon which said judg- 
ment operated as a lien prior to the decree dissolving said corpora- 
tion, and has ever since operated as alien, and he prays “that said 
judgment and lien may be revived in his name and continued in his 
behalf as by law provided, and he prays that this honorable court 
will order an execution to issue for the satisfaction of said judgment 
and that his lien upon the real estate subject to said judgment may 
be enforced.” 

Alexander, receiver, appeared and made return that the Columbia 
Life Insurance Company was incorporated under the laws of Mis- 
souri as an insurance company, and was in all things subject to the 
statutes of Missouri; that on February 12, 1877, Relfe, superinten- 
dent of the insurance department of Missouri, filed a petition in the 
Circuit Court of the City of St. Louis against said company, alleging 
among other things that it was insolvent, its condition hazardous, 
etc., and praying for an injunction restraining said company from the 
further prosecution of its business, for the appointment of a receiver 
to take possession of its assets, and hold the same for ultimate distri- 
bution among its creditors, and for the dissolution of the company 
and the winding up of its affairs ; that on February 23, 1877, the said 
court issued a preliminary injunction as prayed, and awarded process 
against said company ; that the company having been duly served, 
entered its appearance and answered ; that on August 7th, 1877, an 
order was entered appointing Alexander receiver, and authorizing 
him to take possession of all the property of said company, and to 
take charge of, prosecute and defend all suits in which said company 
is interested, either as plaintiff or defendant, whether pending in 
court or before referees, until the further order of court ; that Alex- 
ander qualified and entered on the duties of his office August 11th, 
1877, and took possession of said company ; that on October 17th, 
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1877, another decree was entered in said cause making the injunction 
perpetual, dissolving said company, declaring it insolvent, etc., and 
vesting the title of all its property in said Alexander, in trust for the 
use and benefit of the creditors, stock and policy-holders of said 
company. The decree is set out at length, and among other things, 
provides that any and all creditors, etc., having claims against said 
company, shall present the same to the court, and they shall there- 
upon be presented to a referee appointed in the case, who shall pass 
on them and report his action thereon to the court ; that said Alexan- 
der has ever since been in possession of all property except such as 
he has sold, and holds the same and the proceeds for distribution 
among creditors in such order and with such priorities as the court 
appointing said receiver shall allow ; that Levi during his life pre- 
sented his claim to the referee and asked that it be allowed as a pre- 
ferred claim having a lien, out of the assets of the Columbia Life in 
the hands of said Alexander, and that said claim is still pending ; 
that Alexander holds all proceeds subject to the order of the court to 
which he makes report ; that being the agent of said court and in all 
things subject to its orders, he is not amenable to any process or or- 
der made by any other court, and could not render obedience to any 
order which any other court might make upon him. 

The return then concludes : “Upon the facts aforesaid, said Alex- 
der says : 1. This court has no jurisdiction or authority over him, and 
cannot make any order requiring him to pay any sum of money to 
any person or upon any judgment. 2. The Columbia Life Insurance 
Company having been extinct since October 17th, 1877, no execution 
can now be issued against it upon a judgment rendered before its 
dissolution. 3. The judgment rendered by this court September 24, - 
1877, in the case of Levi vs. Columbia Life Insurance Company, 
which was commenced April 28, 1877, did not create any lien upon 
any property of the Columbia Life Insurance Company, and no exe- 
cution can rightfully issue on said judgment. 4. If it were true that 
said judgment in the case of Levi vs. Columbia Life Insurance Com- 
pany, created a lien upon the property of said company, the same will 
be allowed by the Circuit Court in and for the city of St. Louis, 
which court was the first to acquire jurisdiction over the property of 
said company, and has exclusive right to administer upon the same.” 
The case was submitted to the court and argued on the petition and 
return. 

The Columbia Life Insurance Company was proceeded against and 
dissolved under sec. 41, art..2, chap. 76, Wag. Stat., (the law in force 
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prior to the act of 1879,) the essential and all the material provisions 
of which are that if the superintendent has cause to suspect that a 
company of this State is insolvent or unsafe, he may make or cause 
to be made an examination into its condition, and if, upon any such 
examination it shall appear to said superintendent, that any company 
created by or organized under any law of this State, and doing any 
business mentioned in the first section of this act, is insolvent, or that 
its condition is such as to render its further proceedings hazardous 
to the public, or to those holding its policies, he shall file in the 
clerk’s office of the Circuit Court of the county in which such com- 
pany was organized, or in which it has its principal office or place of 
bnsiness, a petition setting forth the condition of said company as 
aforesaid, and praying for a writ of injunction to restrain said com- 
pany in whole or in part, from further proceeding with its business. 
Such writ shall thereupon issue, together with the summons against 
said company, returnable in three days thereafter, which shall be 
served as provided by law for service of process upon corporations. 
* * * Upon the return of such process duly served, or proof of 
such publication made, the petition shall be heard summarily before 
said court or a judge thereof, who may at such hearing or at any 
time thereafter for cause shown, dissolve, modify or continue the in- 
junction, and shall set a day for the final hearing of said cause with- 
out unnecessary delay. All proceedings had, and orders or decrees 
made under the provisions of this section before or by a judge in 
vacation, shall be entered (of) record as of a special term of the court 
of which he is judge. One or more referees versed in questions of 
life insurance, may be appointed by the court or judge to report up- 
on the condition of said company, or upon any question of fact aris- 
ing in the cause. The court or judge may at any timg after the filing 
of the petition, appoint agents or receivers to take possession of the 
property of said company ; and may upon the final hearing make 
such orders and decrees as may be needful to suspend, restrain or 
prohibit the further continuance of the business of said company or 
any part thereof, or for the dissolution of said company and the 
winding up of its affairs. From a final judgment or decree in any 
such cause, an appeal or writ of error may be taken as provided by 
law in respect to final judgment of the court rendering the same ; or 
if in the county of St. Louis, as from a final inane or decree of 
the Circuit Court at Special Term. 


Given CampseLt, for the motion. 
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Pore & McGrynis, contra. 


Treat, J. 

M. D. Lewis, public administrator, has filed his petition to have 
the judgment in favor of Levi revived ; and notice thereof having 
been served on the receiver of the defendant, (dissolved,) the latter 
appeared, and not objecting thereto, it was adjudged that said judg- 
ment be revived in the name of said administrator, Lewis. Thereup- 
on a rule was entered upon said receiver to show cause why he should 
not pay the amount of said judgments, or why execution should not 
issue against the realty or assets of said dissolved corporation. 

To that rule, said receiver has made answer to the following effect, 
viz : That said corporation was a Missouri corporation ; that on Feb- 
ruary 22, 1877, the superintendent of the insurance department filed 
in the proper State court, a petition for the dissolution, etc., of said 
corporation ; that on February 23, 1877, a preliminary injunction 
was issued ; that on August 7, 1877, Alexander was appointed tem- 
porary receiver, and that on October 17, 1877, said corporation was 
dissolved by a decree entered in said proceedings. The other aver- 
ments in the return, pertain to what has been done under said decree 
towards winding up the affairs of said corporation, among which it 
is stated that plaintiffs attorney presented the demand in question 
for allowance by the refereee as a preferred claim, etc. 

The suit in this court which ripened into a judgment was brought 
after proceedings had been commenced in the State court to wind up 
the corporation named, and although judgment was rendered on 
plaintiffs demand before the decree of dissolution had, yet the decree 
operated to put in custodio legis of the State tribunal, all the assets of 
the corporation as existing on the day of petition filed. Hence the 
judgment of the plaintiff, though valid and subsisting, must be treated 
like any other demand, duly proved, subject to be allowed as such on 
presentation to the referee in the State court. This court cannot in- 
terfere with tho jurisdiction and proceedings of the State court and 
its officers, who are duly administering the assets of said dissolved 
corporation. 

It may be very difficult to reconcile the several decisions of the 
United States Supreme Court concerning such questions, especially 
in the light of the two cases of Payne vs. Hook ; yet the current of its 
rulings and the general principle to be applied is clear, viz: that 
whatever court first obtains jurisdiction of the res or assets of a de- 
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fendant, must proceed therewith uninterrupted by any other tribunal. 
Were this not so, unseemly conflicts and constant discord would re- 
sult. 

The question raised here is not a new one. Twenty odd years ago 
the Circuit and District Courts of the United States had to meet the 
question ; and they determined with general uniformity that where 
the res or property was in the custody or possession of the State tri- 
bunals, they could not be interfered with. Hence some twenty-five 
years ago, cases went up from Michigan and Pennsylvania, in which 
that question was presented to the Supreme Court of the United 
States. After argument, a re-argument was ordered, which ripened 
into judgment in the case of Taylor vs. Carryl, 20 How., 583. The 
result was this ruling : That considering the peculiar character of 
our government, whatever rightful jurisdiction first obtained. custody 
of these matters, it must without interruption by other courts, be 
permitted to proceed. For instance, in a case of admiralty, where un- 
der various State laws, by attachment or otherwise, the res was in 
the custody of the State authorities, and a warrant is issued in admir- 
alty—where there is exclusive jurisdiction as to some matters (a 
stronger case than Mr. Campbell’s,)—what shall be done with that pro- 
cess? Shall a United States court undertake to take the res out of 
the custody of the State officers? No. So said this court and the 
Supreme Court after re-argument. And the State court accordingly 
proceeded with the matter. If subsequent thereto, the rights of the 
parties having been duly considered, a libellant comes having a prior 
lien, and pursues the property in the hands of the purchaser, his lien 
will be recognized and enforced. So stands the body of the admiralty 
law up to this hour. 

Now vice versa, suppose there was a receiver of this court in the 
custody and administration of certain affairs, and the State courts at- 
tempted to interfere with such administration ; this court would re- 
pel any such interference, and any person who, despite the lawful 
custody of the officers of the court, should attempt to interfere with 
such administration, would be in contempt. But waiving that, 
whether they would or would not, this court would insist upon its of- 
ficers administering the estate in due form. On the other hand, if 
the State court is lawfully in possession of these matters, it must go 
on in its course without interference. They are independent juris- 
dictions for their respective purposes. 

Further, take the case in hand. There is an act to be examined— 
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the insurance act of this State. I have examined them with reference 
to the force and effect of the act. In afew words it is this: Under 
the particular laws of the State, under certain circumstances, the 
State courts should pass preliminarily on certain matters which might 
ultimately ripen into a decree for settlement of all the affairs relating 
to a certain matter or company. Now, if Federal courts or State 
courts elsewhere may proceed by their judgments to strike through 
such a settlement which is intended for the equal distribution of all 
the assets of the company, the settlement may be ultimately de- 
stroyed. Such a state of facts would defeat the very purposes of the 
statute. It would result in a race of diligence, whereby through a 
particular jurisdiction, it may be the State or Federal courts, from 
one end of the Union to the other, priorities may be obtained, and 
the intention that the assets in the hands of the receiver for the pur- 
pose of equal distribution among all of the demands against the com- 
pany be entirely defeated. Consequently, when proceedings are in- 
stituted under the insurance act of the State with regard to a Mis- 
souri corporation, the whole matter passes into the jurisdiction and 
cognizance of the State court, and whatever occurs subsequently 
thereto with regard to such administration, must pursue such course 
as the court having custody thereof may determine as right and 
proper. If an error is committed the ordinary course must be pur- 
sued. Hence, without going further back than the case of Taylor vs. 
Carryl, 20 How., 584, down to the present hour, with the exception 
of the two cases of Payne vs. Hook, 7 Wall., 425, 14 Wall. 252, there 
has been an unbroken current of authority that a Federal Court shall 
not interfere with the administration of affairs lawfully in the custody 
and jurisdiction of a State court. Vice versa, no State court can in- 
terfere with the custody and administration of the res which a Fed- 
eral Court has lawfully in custody. Neither the one nor the other 
shall interfere with the respective officers, to wit : The court will not 
tolerate interference with a receiver appointed by it, and on the 
other hand will not interfere with a receiver appointed by a State 
court. Thus harmony is wrought in the administration of affairs. 
If there should be a question arising after the administration on the 
one hand of the State or Federal tribunals through its receiver, not 
coupled with or growing out of the administration of the law through 
the respective courts pertaining to the conduct of its officers, such 
subsequent question might be considered, but not pending the liti- 
gation. 
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Hence, it should be understood the naked and broad proposition is 
decided by this court in this particular case, that where, under the 
State insurance act, proceedings have been instituted against a com- 
pany which finally ripen into the administration of the affairs of that 
company, all intermediate proceedings must be finally disposed of in 
that tribunal, even though a judgment were rendered here pending 
the administration. In this case judgment was rendered. It stands 
as a valid and subsisting judgment, subject, however, in its order of 
distribution to the rules pertaining to the administration of these af- 
fairs under the insurance act of the State. Suppose under the in- 
surance law, the case against this company had been finally dismissed 
in the State court, this plaintiff would then have his lien according 
to its order of priority. But he took his judgment subject to the 
determination of the State court, whether it should render a final de- 
cree of dissolution relating back to the date of the proceeding. Con- 
sequently the proceedings here are not void ; it is a valid judgment 
to await its order in that court like any other judgment. If this is 
understood, that is all of this case ; in other words, having entered of 
record, the revival of this matter in the name of Lewis, administra- 
tor, the petition is dismissed as to all other matters, and the party 
remitted to his proceedings in the State court so far as this case is 
concerned. 

Now a few words should be said with regard to the two cases of 
Payne vs. Hook, supra. 

In the second case the Supreme Court of the United States, with- 
out expressly saying that it had overruled itself with regard to the 
matters involved in those cases, practically did so. Mr. Campbell 
called the attention of the court to that matter. The case was a pe- 
culiar one. This court was reversed, but the reasons for the rever- 
sal, if it becomes this court to make any comments, are not satisfac- 
tory. Suffice it, however, that there was a reversal of the judgment. 
This court pursued the mandate of the Supreme Court in letter and 
spirit, and then the case went up a second time, and that court 
shifted its ground. Hence, whether the case of Payne vs. Hook is au- 
thority for anything is a question. The principle involved was simply 
this : One of many distributees of an estate, before final settlement 
or determination of the affairs of the estate in the proper tribunal, 
to wit., a Probate Court, filed a bill in this court against the adminis- 
trator and his sureties, among other things to charge him with the 
amount that would come to her as distributee on a final settlement 
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and determination of the questions which were properly to be deter- 
mined by the Probate Court. This court held that it could not be 
done. The Supreme Court said that it could be done ; because this 
particular distributee was a resident of a State other than the State 
of Missouri. Now, if that could be done in the case of a distributee, 
why could it not be done in the case of a creditor? and what would 
become of the probate administration throughout the Union? If 
there happened to be a non-resident creditor or distributee who chose 
to proceed in a Federal tribunal, there would be brought into the 
Federal courts the administration of every such estate, from one end 
of the Union to the other, and the probate laws would become of no 
force. The Supreme Court said that under the Federal Constitution 
laws have been passed that where there are citizens of different 
States, the matter may be adjudicated in the Federal Courts whether 
probate administration is involved or not. It is the duty of the 
courts accordingly to pass upon the matters aud render judgment. 

Another question was presented, viz.: 'There was a defect of parties; 
only a part of the distributees, not all, was before the court. Hence, 
in the opinion of this court the ground was taken as to the defect of 
the parties, in favor of the demurrer. The Supreme Court took a 
different view. Suppose, as was held by this court, that one distrib- 
utee, and there may be a large number, comes in and takes out of 
the administration of the Probate Court the settlement of all of the 
affairs pertaining toa particular estate, and it is determined by a pro- 
ceeding in this court that he is entitled to a given sum of money as 
remaining after payment of all the lawful demands against the estate, 
a pro rata of which belongs to the particular party. The next day 
another distributee comes in and so on, ad infinitum. He is not a 
party to the original proceeding ; he isan entirely different party, res 
~ inter alios acla. 

The Supreme court said in the first case of Payne vs. Hook: Very 
well, judgment having been rendered for an accounting in one case, 
the other distributees may come in by a supplemental proceeding, 
and become parties thereto, whereby on final determination and set- 
tlement, the gross amount subject to distribution may be determined 
and then divided. This court pursued that course under the man- 
date of the Supreme Court ; the other distributees came in in a sup- 
plemental way ; objections were interposed and the matter again 
went to the Supreme Court, and that court then said that was entirely 
wrong ; it could not be done. It may be considered that the two 
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cases of Payne vs. Hook, decide nothing ; they are not in accord with 
each other, nor with the uniform rulings of the Supreme Court of 
the United States theretofore. Hence the broad principle remains 
under the Constitution and laws of the country, and of the rulings of 
the Supreme Court‘of the United States in connection therewith, 
that whatever tribunal, State or Federal, lawfully has possession of 
the res of an estate, it shall proceed to the full administration thereof 
without interference by another tribunal. The State courts are not 
bound to accept any orders of the Federal courts in regard to their 
mode of determining matters rightfully before them ; just as this 
court would repel any interference by the State courts with the res of 
an estate in its custody. 

It must suffice, therefore, that the motion for execution and for an 
order on the receiver of the State court must be denied. 

The plaintiff can take such action on his judgment for the allowance 
of the same by the State court as he may be advised. 





